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ABSTRACT 

This document examines a major civil rights decision 
handed dowi» by the Supreme Court in r'iref ighters Local Union No.. 1784 
V. Stotts (1984). The decision is examined for its importance in 
determining the extent to which sen ioi^ity systems* may or must be - 
overridden as part of court-ordered relief to remedy discrimination 
in employment^ and also for its effect on a trial court's remedial, 
authority over hiring and promotion. The document: (1) provides a 
case summary, including details 9,f concurring opinions of Justices 
O'Connor and Stevens and the dissenting ppinion of^ Justice BlaCkmun; ' 
(2) presents the ^fomplete text of the Stotts decision; (3) discusses 
the significance of the Stotts decision 'for the scope of consent 
decrees, for layoffs, seniority and merit systems and preferential 
relief, and for judicial relief in hiring and promotion; (4)> presents 
a statement of the United States Commission on Civil Rights 
concerning the Detroit Po^Lice Department's Racial Promotion Quota; 
af)d (6) presents a statement-of the United States Commission on Civil 
Rights concerning the Stotts decision. The document ^also includes the 
concurring and dissenting statements of individual Cbmmissioheris and 
an exchange concerning the Stotts decision that was previously 
printed in "The New York Times." (RDN) ^ 
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* ^ f ron^thif\original document. * 

ft it^ flit itititfcitlticitfcfcit* it ********* *ftit*'irftJt It 



ERIC 



"^'^^tzrh^ • ' " 

• > " """.on 

I Miuof ( h If I, III' u t 

■■'•■■-m.... 

':™;:',:7 • • 





toward an 
Understanding . 
ofStote. 

■I JtiiUxi Sti lie's CbiT II Time )[] oil crivil K'i^l.s 
Clednw^[u)UsoJ^jbliQjtk)n8') ♦ 




'7 

US. COMMISSION ON CIVIL RIGHTS 

The U.S. Commission on Civil Rights is an independent, bipartisan agency first 
established by Congress in 1957 and reestablished in 1983. It is directed to: 

• Investigate complaints alleging that citizens are being deprived of their right to 
vote by reason of their race, color, religion, sex, age, handicap, or national origin, 
by reason of frai^dulent practices; ' '^V 

• Study and collect information concerning legal developments constituting; 
discrimination or a denial of equal protection of the laws under the Constitution 
because of race, color, religion, sex, age, handicap^ or national origin, or in the 

. administration of justice; ^ ^ . 
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national origin, or in the administration of justice; \ ' 
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• Submit reports, flndings, and recommendations tp the President and the 
Congress. ' . ' r- 
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On June I2» 1984; the United Slates Supreme Court handed down a -luaior eivil right>s 
(leeisjon. Fircjii^htcrs Loral Union No. I7H4 v. Stoas, 104 S. Ct. 2576 (1984). The decision 
has generated public coigroversy jyid fueled already existing debate on a court's authority to 
order relief under Title VII of the Civil R\0\ii> Act of 1964 to remedy discrimination in 
employment. As the introduction in this publication explains, the Court said in Stotts that a 
court may not, under Title VII , order an employer to lay otT employees with greater seniority 
in favor of employees with lesser seniority, in disre'gard of a bona/fide seniority system, for the • v 
(>urpose of preserving a certain pepcentage (*f a racial minority in the work IbrCiC. There is 
dispute about the extentto which this decision applies toother qmployment decisions, sych as 
[liring and promotion. Many observers have focused on whethor the decision spells an end to 
the use of quotas and other preferential treatment in c()urt-()rdeM4 relief under Title VII and 
re()uires that a court cxtendlrelief only to actual victi<iis of an emp\ryer\ discrimination. Clear 
answers to the\e and related questions on this pivotal civil rights issue are needed. 

The (Mice of General Counsel prepared this publication^lir the past, this agency has 
disseminated publications discussing important Supreme Court cases, such i\s Toward an ^ • 

Vndvrstandin)^ of Hakke (May 1979). This publication is intended to increase public under- 
standing of the scope of a court's aWtnhty to order relief undcf Title VII for discrimination in 
employment by nuiking readily available the complete text of the Stotts decision, a brief 
introduction to the case, a detailed case#immary of the opinion, an analysis of the meaning 
and significance of the Stotts decision, the Co;nmission\ statement on the Detroit Police • ^ 
nepartmenl's racial promotion quota, and the Commission's statement on the Stotts decision. 
The publicalioh also includes the concurring and dissenting statements of individual Commis- 
sioners apd an exchange concerning the Stotts decision previously printed in the New York 
Times, 'Fhis publication was prepared in the hope that itf widespread dissemination will 
contribute to an informed public understanding of the critical issue of the scojie of a courtAs \^ 
authority under Tftlc VII to remedy employment discrimination. 
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On June 12, 1984, the Uniteil States Supreme Court 
issued a major decision In civil rights \^^, hrefigliters - 
Local Union No, f784 y. Sfotts wn^rned an is^ae that ; 
has recently captured great public interjcstr Jlamelyi^r 
the extent to which seniority systems may or must be 
overridden as part of court*oj:dered relief to remedy : 
discriminition in employment. A .majority of the , 
Court held that, under Title ViLof the Civil Rights 
Act of 1964, a court 'may not order ^ eihplOyer to l4y 
off more senior employees favor of Jess senior 
employees on the basis of race, in derogation of a boila 
: fide seniqnty system, for the purpose of preserving a 
^ sp^ifio percentage of racial minority eitjiployces/ 
title VII of the Civi* Rights Act of 1964 prohibits 
discrimination in employment on the basis of t»cc, 
color, reltgioh^ sex, and national origin.^ ^ 

Tfee ca?!; did hot concern hiring' or ^onidtion 
decisions by employers. The case, however, is highly 

• important because the Supreme Courtis interpretation 
of the scope of a bourt's remedial authority under Title 
yil significantly affects a trial court'^ remedial au- 
thority respecting . hiring and (Promotions. A pivotal 
basis for the: r&ult reached ^'^^^ in Stotts is 

. that,. unde( Title VH, a coujrt may extend relief for* 
pa$i ettjiployjfiii^nt discrimination only to actual victims 
. of ati femfjioyer's disj^mination. Much; debate^ con- 
cerns Iheeffect of this irtteirpretation of Title Vll on i 
affirma^tiye action remedie^^ such as quotas, that may 
bc ordered by a court. A reasoned analysis of .the > 
Court's; decision in S'/orrf leads to the conclusfon that 
quotas or Other devices whiqh benefit nonvictimu of an^ 

* ^ The Supreme Court revertied the ju(j|gment of the court of apt>6iih' 
by Vote of V3. Five pf the 4i% Ju$tioe« Joined in the m^ority 
opifiion. Thcv sixth jfiiatice, luatice Ste(veiis, ift8[ued a septate 



employer's discrimination are riot permissible court" 
ordered relief for etnployment discriminfttidn in any 

• phase of the employment relationship — hiring, promo- 
tion, or layoft-^under title VII. Relief, under Title 
yil, tt^eri, may include Onl^ an injunction to end all 
discrihiinktory employment .pr^actices, make-whole 
relief , for actWl victims of art employer's discrimina- 

^ tion, and nondisjCriminatory affirmative agtion such, as 
increased recruiting. ' i^^ ' 
, AUhe time of the S/om decision, many l6wer court 
orders in Title VI J cases provided for layoffs- on thq- 
basis of race as a means of^ preserving a partigjiilar 
remedy for discrimination, whether or not the persons 
benefited by the prefererttial layoffs had ever beeh 
vdiscriminatcd against by the enit>loyer. Many V these 

. orders ^1*0 expected l^o he challenged on the basis of 
Sioiu. OthGt cases in which a court has qrdered hiring 
ot promotion of employees on tjie basis of race, 
withqut regard to whether the person preferentially 
hired or promoted has ever been; a victim of discrimi- 
nation, will also undoubtedly be challenged, 

The facts in *Sfo/r5 are important to an undet^stand- 
ing of the conclusiorts Reached by the Cbiirt! In 1977 
Carl Stott$4 a black firefighter in the Memphis; 
Tennesse^^ Fire DepartniefiitrJ)rought a class action 
lawsiiit in a Federal district court* He alleged thqt the 
department and various city ofitcials had engaged in 
discriminatory hiring and promotion practices in 
violation of Title VII of the Civil Rights Act of 1964. 

'In 1980 the court entered a consent decree (an order 
■^a which the parties have agreed) requiring backpay 

concurring opinion, voting fpr revers&l on- narrower grouhds than 
the Ave other Juntica. ^ ' / . 

M2U.S.G§2P0Oe«fjre^. (1982). • 



t(Tr and prprnotion of various individuals* The decree 
also required lh'at\the percentage of black empldyees 
in e^ich job .classification in the deptyrtment be in*^; 
croased \o the propbrtion of blacks in 'tlj^ local labor 
force. The court' retained jurisdiction to enter $ny 
other bfdem that Vould be necessary to tarry out the ^ 
consent decree. . The cohsent dccr^ee contained h0 
:proyisions regarding layofTs or award of seniority. The 
\%0 decfee para^eled a 1974 decree that settled a 
discrimiriationi case brought against all departments of 
the city by the Ututedi States. 

in 1981, . aij a result of budget problems^ the city 
.planned^to l3y off employees of the fire department on 
tht* basis of the city*s **l^st-hired, first-fired'' rule, , 
ad()pted earJier in a **memorai\durni of understanding" 
between the city, and the Firefighters Onion. Black 
firefighters a.sked the court to^prohibit the layoff of 
black employees. .The court ordered the city not to 
apply its senioi;j<y policy in ^ manner that would 
reduce the percentage of blocks in th|6 department. On 
appeal the United. States Court of Appeals for the 
Sixth Circuit' upheld the district court order, and the 
qasfc was then appealed to the United States Supreme 
Court, * • / 

In an opinion by Justice While, .the Supreme Court * 
disposed of several issues, Including determining that 
the casp was not mool^ and analyzing The meaning 
and ''impact of the consent , decree. These issues afe 
discussed in greater detail in the case sunjmary 
. portion of this publication. . ^« > . ' 

The Court then Mn^dered the Tnt)st far-reaciiing 
and thoroughly discuS^d argument jn favor of the 
lower -«ourt*s order preventing the city from using its 
seniority policy in a manner that would reduce ttie 
percentage of blacks in the fire department. The 
argument was that if Stotts had proven at trial ti)at t^ie 
fire department and city official^ had engaged in 
discriminatory hiring and promotion practices^ the^ 
court could have ordered the relief it did in pnShibiting 
the layofTs of IcsS senior black employees ovfcr more 

' A case is rtioot when there is no longer a cojicrctc controversy or 
real dispute between the parties. Federal courts are pot (*emiit(ed (p^ 
decide moot cmcH SeeXlS. i^onat art: Ill<^ • " 



senior white employee^. The Supfeme Court $aid> 
however, that the lower court had no authority/ tq 
disregard the SeniorityVystem unless the system itself; 

;was ihtentiotially discriminatory. Moreover, although 
a court could order coihpetitive seniority relief for... 
actual victims of discriniination in order to restore 
thcrp to their rightful place in the. seniority systenii:; 

'mere piembership in theldisadvantaged cllpiss was an 
insuflficient basis for judicfetrelief. The Court said t^at 
the Memphis seniority /systenv Vas not intentionally 
discriminatory and that there was no finding that iiny 
of the blacks who wefe protected from the layoffs had . 
been actual victims of djscntninationx 

The Court flote|l that section 703(h) of Title Vil 
permits the ro\itine application ctf bona fide seniority 
systems^so lonfe as there is no intention to discriminate 
on a prohibited basis. Significantly,, the Court also 
noted that the! Conclusion , that a court cart award 
seniority ^only tp a person who has been a victim of 
illegal disgriminatiotl is consistent . with the policy 
behind section l7Q6(g) of Title Vfl, which governs 
remedies available in Title VII cases generatt)(, incit- 
ing* iii the hiring and promotion phasesNo^the 
employment relationship, lihe Court stated that the 
policy behind section lO^g) is to prpvide relief only to 
victual victims of discrimination. The Court cited key 

, legislative history from the Civil Rights Act of 1964 
and the 1972 amendn\ents to Title VIl supporting its 

. interpretation. Since none ^f the rationales supported 
the order of the lower Cqu.rt,> the; Supreme Court 

, reversecl that decision and permitted the application M 

ahe seniority policy. Its decision, although addressing 
a layoff situationv is equally applicable tp (tther aspects, 
of the" employment relationship such as hiring ahd 

. jjromotipn. Justice White's majority opinion is fully 
discussed irithe case summary section. 

The concurring opinions of Justices O^Connor and 
Stevens, and Justice Blackmurt's dissenting opinion, 
which was joined by Justifces Brennan and Marshall, 
are also described in the cas6 sunynary. 




(Case Suminary 



WTirefighters LQcgl Union No, 1784 \, Stotts, \ Xwt 
Justices of the U,S. Supreme Court^ decided that a 
conserifT decre<i, 'between the city of Memphis and' 
:black firefighters remedying alleged violations of Title 
'Vli -of the Civil Rights Act of 1964 in hiring and' 
.promotions, does not give a district court authority to 
enjoin layoffs undertaken in accordance with aseniori- 
,ty system that is **bonja fide*' and not adopted and 
applied with an intent to discriminate on the basis of 
race. Thus, the decision reversed thejudgment of the 
Court of Appeals for the SiAth Circuit, which had 
upheld a lower court order enjoining the city from 
applying its seniority policy in a manner decreasing 
the pe/centage. of blacks t4icn in the fire department. 
The Court construed section 703(h)' of Title VII to 
insulate such **last-hired, first-fired" procedures from 
legal challenge under Title VII ;and stated that this 
ruling isx consistent with the **policy*' behind section 
7()6(g),^ which is to provide make-whole relief, such 



' 104 S.Ct. 2576(1984). 

' Ju.Ytic« White wrote the majority opinion, joined by Chief Justice 

Burger and Justices Powcll» Rehnquist» and 0*Connor. 

^ S<u:tion 703(h) provides in relevant part: 

(I]t shall not be an unlawful employment practice for an 
employer to apply different standards of compensation^ or 
dincrctit terms» conditions, or privileges of employment pursu- 
ant to a bona Tide seniority or merit system. . .provided that 
such differences are not the result of an intention to discrimi- 

f naic because of racc» color» religion^ sex, or national ori* 
gin. ... , 

42 U.S.C §2OO0e-2(h) ( 1 9831). , 

* Section 706(g) govemt the remedies available, in Title VII 

litigation and provides; " 

If the court (ind^ that the respondent has intentionally engaged 
in or is intentionally engaging in such unlawful employment 



as awards of competitive seniority, only to the actual 
victims of illegal discrimination. 

Justice Stevens concurred in the Courtis judgment 
based on his reading *of the consent decree at issue, but 
did not find that the case required reaching any Title 
'VII issues. Justice O'Connor, in addition to joining the 
majority's opinion, issued a concurring opinion. Jus> 
tice Blackmun, joined by Justices Brfennan and Mar- 
shall, dissented on the grounds that the case was moot 
and that the district court had authority under both' 
the consent decree and Title VII to issuer preliminary 
injunction to prevent decreasing the percetitage of 
black firefighters then employed. 

Factual Background ' 

In 1977 the respondent, Carl Stotts, a black 
firefighter in the Memphis, Tennessee, Fire Depart- 
ment, filed a class action^ lawsuit in a Federal district 
court alleging that the Memphis Fire Department and*" 
various city officials had engaged in a pattern anc}^ 

practice charged in the complaint, the court may enjoin the 
respondent from engaging in such unlawftil employment ' 
practice, and order such aifirmative action as may be appropri'^ 
ate, which ihay include, but is not limited to, reinstatement or- 
hiring of employees, with or without back pay. . or any other 
equitable relief as the court deems appropriate. No order 
ofthe court shall require the admission or reinsUtement of an 
individual as a member of a union or the hiring, reinstatement, 
or promotioti of an individual as an employee, or the payment 
to him of any b|ick pay, if such individual was refused 
admission, suspended, or expelled, or was refused employment 
or advancement or.was suspended i)r discharged for any reason • 
other than discrimination on account of race, color, religion, 
sex, or national origin or in viCjlation of §704(a) of this title. 
42 U.S.C. §2000cH5(g) (1982). 
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practice of making racially discriminatory hiring and 
promotion decisions in violation of Title VII of the 
»Civil Rights Act of 1964. Following settlement negoti- 
ations, a consent decree, designed to remedy hiring 
and promotion practices with respect to blacks, was 
approved and entered by the court on April 25, 1980. 
Under the decree> the city denied that it had violated 
any laws, but agreed to promote 13 named individuals, 
(() provide backpay to 81 employees of the fire 
department, and to adopt a long-term goal of increas- 
ing the proportion of minority representation in each 
job classification to approximately the proportion of. 
blacks in the labor force in Shelby County, Tennessee. 
The district court retained jurisdiction "for such 
further orders as may be necessary or appropriate to 
elTecluate the purposes of this decree/' Firefighters 
Local Union No. 1784 v. Stotts, 104 S.Ct. 2576, 2581, 
rcVini^ 679.F.2d 541 (6th Cir. 1982). 

rhe t980 decree paralleled a 1974 consent decree 
that the city had signed after, the United States 
brought a suit against it for discriminatory hiring 
practices. Neither of the decrees contained provisions 
for layoffs or demotions, or awarded competitive 
seniojity. The 1974 decree di<l i*equire, however, that 
*Tor purposes of promotion, transfer, and assignment, 
seniority was to be computed/as the total seniority pf 
that pervin with the City/'* W. at 2581. Between 1974 
and 1980, blacks made up 56 percent of the employees 
hired in the fire department, and the overall percent- 
age of black employees increased from 3 or 4 percent 
to 1 r/; percent, M at 2582. 

In May of 1981, as a result of expected budget 
deficits* the city planned ta lay off nonessential 
jKTSonnel throughout the city governmei^t^^sed ot\ 
.the city's *Mast-hired, , first-fired** rule. The plan 
permitted a senior employee whose position was 
abolished to **bump down** to a lower ranking position 
to avoid being laid off. Id. at 2582. The layoff policy 
was adopted pursuant to a 1975 -'memorandutn of 
understanding*' between the city and the Firefighters . 
Union. U at 2582, 2585 n.7. 

* On May 4, 1981, the respondents requested the 
district court to prohibit thejayoff of black' employee^v. 
The union, ,which wafi not a party to either of the'- 
decrees, intervened. Shortly thereafter, the district 
c(Hirt enjoined the city fron> applying itfe seniority ' 
policy insofar as it decreased the percentage of black 
firefighters employed at that time. The court based its 

* A cHS<^ \s "nuK)t'* when the parties no longer have a ooncrcte' 
interest in its outconrie, rendering the Court's opinion advisory in 
nature rather than decisive «f an actual "(^c or controversy*^ 



injunction on the premise that, although the seniority- 
based Uyoff procedure was not adopted with any 
intent to discriminate, its implementation would have 
a racially discriminatory effect (15 of 40 workers to be 
laid off would have been black), and that the seniority 
system was not bona fide. The city then implemented 
a modified layoff plan in conformity with the injunc- 
tion, which resulted in (^iree .whites being laid off 
while three l)lacks with less seniority were retained. Id. 
at 2852 n.2.' 

The Court of Appeals for the Sixth Circuit found 
that the district court^erred in holding that the city's 
seniority^ system was not bona^fide. Nonetheless, it 
held that the modification of the 1980 decree was 
''permissible under general contract principles because 
the City 'contracted' to provide 'a substantial increase 
in the number of minorities in supervisory positions* 
and the layoffs would breach that contract ** Id. at 
7582. Altema'tively, the appellate court ruM that, due 
to unforeseen circumstances that created a hardship 
for one of the parties to the decree, the district court 
was authorized to modify the decree. Finally? the 
court of appeals rejected the argument that the 
modification W3« improper because it conflicted with 
the city's seniority plan, allegedly immunized under 
section 703(h) of l^tle VII. • /. 

Mootn^s 

The initial paft of the Supreme Court's analysis 
gave several reasons for finding that the case was hot 
rendered moot' eyen though all of the white employ- 
ees who were affected ^b^ the injunction were restored 
to duty after 1 month or ofFefed their fOrmejr positions. 

First, the Court ruled that the district couth's 
injunction f6rbidding layoffs by seniority was still in 
force and "unless set aside must be copiplied with in 
connection withi any ftitufe layoffs." Id at 258>; 
Secon^, the Court stated that the district court had 
ruled^that the 1980 consen^t decree mu<it be construed 
to mean that layoffs were not to reduce the percentage 
of blacks employed in the fire department and that the 
city's seniority provisions must be disregarded for the 
purpose^ of maintaimng such percentages. If. these 
' rulings were left intact, **the City [would] no longer be 
able to promise curfent-or future employees thatf 
layoffs will be conducted solely on the basis of 
seniority. . .[whjich] has traditionally been, and con- 
tinuep to be, *a itiattcr of great concern to Afhcrican 

between kH pariiw. Fwicral courts may not decide moot c«sc<i- See 
U.S. Con^t. art. UI. 
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workers." Id. at 25l{3^84 n.4, Third, the Court found 
that the judgment would have a '^continuing effect*' on 
the city's management of the department because 
white empIoyeeS'Who were laid off or demoted might 
have **make whole'' clainis for losses in pay and • 
seniority. lAlthough the amounts involved might be 
small, the need to resolve the rights of these individu- 
als gives all parties a ''concrete interest in the outcome 
of the litigation, . . Id. at 2584. The Court 
concluded; ''Respondents cannot invoke the jurisdic- 
tion of a federal court to obtain a favorable modifica- 
tion of a consent decree and then insulate that ruling 
from appellate'review by claiming they are no longer 
interested in the matter, particularly when the modifi- 
cation continues to have adverse dTects on the other 
parties to the action." Id. at 2585. 

Authority to Enjoin the Layoffs 

The next section^of the Court's opinion considered* - 
**[t]he issue at the heart of this case[:]. . .whether the" 
District Court exc/eeded its poWers in entering an 
injunction requiring white employees to be laid off, 
when the otherwise applicable seniority system would 
have called for the layoff of blaCk ehiployees with less 
seniority.'* Id, This section of the opinion first 
interpreted the decree itself and then add^essed the 
district court's **inherent authority" to modify the 
decree. ^ 

Interpretation of the Consent Decree 

' .The Court stated that the court of appeals*^ interpre- 
tation of the language within the 'Tour corners" of the . 
consent decree did more than merely enforce its 
express terms. The Court found that the decree neither 
, ttientioned layoffs nor demotions nor made any 
suggestion-'that it intended to depart from the existing 
seniority systefn or from the city's arrangement with 
the;, union. If thd parties had intended the district cdurt' 
to depart from the seniority rules with respect to 
layoffs, the Ceuft^stated, then it would be reasonable 

/ \43l U,S 324(1977). 

' • The Court noted that a district court's authority to modify a 
consent dcctec **i8 not Wholly dependent on the decree. 'fFjhe 
^District Court's authority to adopt a consent decree comes only 
from.the statute which' the decree is intended to enforce/ qot from 
the parti^' consen^ to ;the decree," M at 2587 n.9 (quoting an 
earlier Supreme Court case). In shorty parties seeking a consent 
'decree in a Title VII case o&ntiot obtain couirt approval of such a ' 
decree if it exceeds the relief the court itself could grant:' 
. Thus, Title VII nccessariFy^ a'cte^ as a limit on the District 
Court's authority to inodify the decree over the objectiortii of 



to believe that an express provision concerning the 
issue would have been included in the consent decree. 

The Court found equally unconvincing the lower 
court's conclusion that the injunction was proper 
because it tarried out the stated purposes of ihe 1980 
decree, which were to remedy past hiring and promo- 
tion practices of the fire department. The Court noted 
that the remedy in the decree did nol include the 
disj^lacement ©f white employees with seniority over 
blacks. The Court also observed that it was reasonable 
to believe that any remedy in the consent decree would 
not exceed the bounds of relief appropriate under Title 
VII: *Title VII protects bona fide seniority systems, 
and it is inappropriate to depy an innocent employee 
the benefits of his seniority in or^er to provide a 
remedy.in a pattern or practice suit such as this." Id. 
at 25^6. The Court ^reasoned that absent an express 
provision in the decree mandating such a **remedy,'' 
the city had no intention to depart from its seniority 
system. The Court found that, because neither the 
union nor the nonminority employees w^re parties to 
the case when the decree was entered in 1980, it was 
■'highly unlikely'' the city would **bargain away non- 
minority rights under the then-existing seniority sys- 
tem," / ' \ 

Authority to Modify a Consent Decree 

The Court next considered judicial authority to 
modify the consent decree. The Court explained that, 
. according, to Teamsters v. United States^ section 
703(h) dir Title VII immunizes **bona fide" seniority 
systems; that is, it **permits the routine application of ^ 
a seniority system absent proof of an intention to 
discri^minate/V M at ZSH"! Accordingly,' the Court 
rejected the holding of the court of appeals that the 
distridt court> had/*inherent authority'' to modify a 
consent decree when an econotnic crisis unexpectedly 
required" layoffs undermining the afTirmafivc action 
outlined in the decree, even if such modification 
conflicts with a bona fide seniority systetn. Id, at 
2586-87.^ ^ : ^ • 

* the City; the issue cannot be resolved solely b>^ reference to the ^ 
ternvix)f the decree and ntUiohji of equity. Since . Title VII 
pf;cctudcs a district court from displacing a non mirionty 
employee with seniority ujnder the contractually established 
seniority syj^tem absent either a findii^g that the seniority ' 
system was adopted with discriminatory intent or a det^^iitl|(- * 
tion that such a remedy was necessary to make whole a proven 
victim of discrimination^ the District Court was precluded fnun 
granting such relief over the City's objcctl()n in this case, t 
Id J 



The Court addressed the **three alternative ratio- 
nales" that the court of appeals had articulated for the 
**inherent authority" of the district court to modify 
the decree. First, the court of appeals had stated that 
the injunction was proper on the basis of **a 'settle- 
ment' theory, i.e., ^hat the strong policy favoring 
voluntary settlemerfl of Title VII actions permitted 
consent decrees-that encroached on [bona fide] seniori- 
ty systems.** Id, at 2587. The Court found this theory 
was inapplicable because there was no * 'settlement" 
with respect to the disputed issue; the parties had not 
agreed as part of their settlement to depart in any way 
from the seniority system. 

The Court next rejected the court of appeals' second 
theory* that if the allegations in the complaint had - 
been proven, the district court could have entered an 
, order overriding the seniority system and that, there- 
fore, authority - existed to override the bona fide 
ser\iority system in order to effectuate the purposes of 
the 1980 decree. 

The Court -disagreed with the premise of the 
argument. This approach, the Court said, '^overstates 
the authority of the trial court to disregard a seniority 
system in fashioning a remedy after a plaintiff has 
successfully proved that an employer has followed a 
pattern or practice having a dicriminatory effect on 
black applicants or employees." Id. at '2588. The 
Court noted that '*[i]f individual members of a 
plaintiff class demonstrate that they have been actual 
victims of the discriminatory practice, the'V may b« 
awarded competitive seniority and given their rightful 
place on the seniority roster." Id, Citing Teamsters, 
the Court explained that **mere membership in the 
disadvantaged class is insuffic^t to warrant a seniori- 
ty award; each individual must prove that the discrim- 
inatory practice had an impact on him." /rf.* In this 
case, however, **there was no finding that any of the 
blacks protected from layoff had been a victim of 
discrimination ahd no award of competitive seniority 
to any of them," Id, The Court concluded: *'[I]t 
therefore seems. . .that in light of Teamsters, the 
Court of Appeals imposed on the parties as an adjunct 
of settlement something that could not have been 

' Indeed, the Court nolcd: 

Even when an individual shows that the discriminatory 
practice haA had ai) impact on him. he is not automatically 
entitled to have a non-minority employee laid ofT to mak||roon\ 
J" for him. He may have to wait until a vacancy occurs, 'and if 
there are ij^n-minority employees on layoff, the Court must 
balance the equities in determining who is entitled t9 tjhie job. 
Id, at 2588 (citations omitted). The Court noted tlfajt "(Ijower courts 
have unirormly held that relief [ey^n] for aetual victims does not 
extend to bumping employees pfcviojiisly occupying job^.'* Id, at 
2588 n.ll. 



ordered had the c^se gone to trial and the plaintiffs 
proved that a pattern or practice of discrimination 
existed.'' Id. 

The Court then reasoned that the .conclusion in 
Teamsters **that a court can award competitive senior^ 
ity only when the beneficiary of the award has actually 
been a^ victim of illegal discrimination is consistent 
with the policy behind '§706(g) of Title VII, w/i/cA 
affects the remedies dvailable in Title VII litigation. *' 
Id, at 2588-89 (emphasis ad(^ed).' 

The Court continued: 

That policy, which is to provide make-whole relief only to 
those who have been actual victims of illegal discrimination, 
was repeatedly expressed by the sponsors of the Act during 
the congressional debates. Opponents of the legislation that 
became Title VII charged that if the bill were enacted, 
employers could ^ ordered to hire and promote persons in 
order to achieve a racially-balanced Nyork force even though 
those persons had not been victims of illegal discrimin^otf. 
Responding \o these charges. Senator Humphrey explained 
the limits on a court's remedial powers as follows: % 

**No court order can require hiring, reinstatement^ admis- 
sion to membership, or paymetit of back pay for anyone 
who was not fired, refused employment or advancdftient 
or admission to a union by an a(^ of discrimination 
* forbidden by this title. This is stated expressly in the last 
sentence of Section 707(e) [enacted without relevant 
change as §706{g)]. . . .Contrary to the allegations . of 
some opponents of this title, there is nothing in it thiat Will 
give any power to the Commission or to any court 
require. . firing. . .of employees in order to meet a 
racial *quota* or to achieve a certain racial balance. That 
bugaboo has been brought up a dozen times; but is 
nonexistent.*' 1 10 Cong. Rcc. 6549 (remarks of Sen. 
Humphrey). 

An interpretative memorandum of the bill entered into the 
Congressional Record by Senators Clark and Case4lkewise 
made clear that a court was not authorized to give 
preferential treatment to non-victims. **No court order can 
require hiring, reinstatement, admission to membership, or 
payment of Irack pay for anyone who was not discriminated 
against in violation of [Title VII]. This is stated expressly in 
the last sentence of section [706(g)]. . . M, at 7214. ' 

Similar assurances concerning the limits on^a court*s 
authority to award make-whole relief were provided by 
supporters of the bill throughout the legislative process.-Por 

• Section 706(g) (see note 4) is that part.of Title VII whirch provides 
a court with authority to remedy violations of Title VII, either by 
consent decree or by a judgment entered aHer trial. As such, it 
provides the basis for a court's authority to provide relief in hiring 
and promotions, as well as in other aspects of employment The last 
sentence of section 706(g) has served as the basis for the argument 
that a co(irt may provide relief only to ac^tual victims of an 
employer*s discrimination. ' 



example, following passage of the Dill in the House, its 
Republican House sponsors published a memorandum 
/iescribing the bill. Referring to the remedilil powers given 
the courts by the bill, the memorandum stated: **Upon 
conclusion of the trial, the federal court may enjoin ai^ 
employer or labor organization from practicing further 
discrimination and may order the hiring or reinstatement of 
an employee or the acceptance or reinstatement of a union 
member. But Title VII does not permit the ordering of racial 
quotas *in business or unions, . ,*7rf,, at 6566 (emphasis 
added [by the Court]). In* lilce manner, the principal Senate 
sponsors, in a bi-partisan news letter delivered during an 
attempted filibuster to each senator supporting the bill, 
explained that **[u]nder title Vll^not even a Court, much 
less the Commission, could order racial quotas or the hiring, 
reinstatement, admission to membership of payment of back 
pay for anyone who is not discriminated against in violation 
of this title." at 14465. ' 

Id, at 2589-90 (footnotes omitted). 

The Court also relied on the legislative history of 
the 1972 amendments to Title VH, as well as its 
rulings in Teamsters and Franks v. Bowmdh Transpor- 
tation Co.^^ in concluding that judicial relief under 
Title VII can be accorded only to actual victim^ of the 
employer's discrimination. 

The Court then quickly rejected the cOurt of 
appeals' third rationale, that the district court did **no 
more than that which the City unilaterally could .have 
done by way of adopting an afTirmative action 
program.'* Id, at 2590, Explicitly declining to decide 
whether "a public employer. . .could have taken this 
course without violating the law," the Court said that 
the city took no such course and actually objected to 
the modification. Accordingly, that i&>sue was not 
before the Court. M^' 

The Court also rejected the argument that the 
consent decree was properly ''modified pursuant to 
(he district, court's equity jurisdiction" under an 
earlier decision of the Court, United States v. Swift & 
Ca'^ The Court stated: **But Swift cannot be read as 
authorizing a court to impose a modification of a 
decree that runs counter to statutoi^ p<3licy, . . .here 
§§703(h) [the seniority provision] and 706(g) [provid- 
ing the basis of a court's remedial authority] of Title 
VII." Id. at 2590 n.l7 (emphasis added). 



427 U,S. 947 (1^76'). 
" This isAue raises Che constitutional questjon of whether, under 
the equal protection clause of the 14th amendment, a gfi#emment 
employer may volunurily prefer nonvictims of its discrimination at 



Justice O'Connor^s Conctirring 
Opinion 

Justice 0'Coni^S?> who joined the majority's opin- 
ion, concurre^*in the Court's treatment of Hhese 
difficult issi^jlS," and wished to state her **understand- 
ing of what the Court holds today." /rf. at 2591 
(O'Connor, j,, concurring). 

She agreed with the Court that the case was not 
moot because a controversy continued that could not 
''be resolved merely by vacating a preliminary injunc- 
tion. As a result of the iiyunction, she wrote, sortie 
black firefighters had obtained added seniority and the 
increased job opportunities such higher seniority 
entails. If the city does not vigorously defend the 
preexisting seniority system, **it will have to cope .with 
deterioration in employee morale, labor unrest, and 
reduced productivity," Id, BecajJse these and other 
"collateral effects of a dispute remain arid continue to 
affect the relationshiff ofMitigants, the cdse is not 
moot." Id, (footnote omitted). 

Turning to the merits of the case. Justice O'Connor 
viewed the place of this case in the history 'of the 
parties' litigation as dictating the Court's result. 
Although the city was a party to both an agreement 
with the vipn and the consent decree, the r'espon- 
dents neither sought the union's participation fin the 
negotiations of their decree with the city, nor included 
the seniority system as a .subject of the negotiati||||«, 
and wliived all rights to seek further relief. When the 
layoffs occurred, the district court ruled that the 
seniority system had hot been adopted or applied with 
discriminatory intent, holding instead that modifica- 
tion of the decree was appropriate because of the 
system's discriminatory effects. Justice O'Connor ob- 
. served that, had the respondents presented a plausible 
case of discriminatory intent in the adoption or 
application of the seniority system, the Court would 
have been **hard pressed" to decide that the prelimi- 
nary injunction was an abuse of discretion. Id, at 2592. 
But the lower courts rejected the claim that the 
seniority system reflected intentional discrimination, 
^ showing that the seniority system had a dispropor- 
tionate effect wpuld have been insufficient to sustain 
the preliminary injunction because Title VII ''affirma- 
tively protects bona fide seniority Systems, including 
.those with discriminatory effects on minorities." Id, 

the expense of innocent third partiefi on the basiii of race. That m\xt 
wa^ present in Bratton v. City of Detroit, which the Court declined 
to hear earlier in 1984. 

286 U.S. 106, 114-15(1932). 
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Adopting the reasoning of the Court and Justice 
Stevens that the cons*ent decree itself could not be 
fairly interpreted \fi support the injunction, Justice 
O'Connor then stated that ^ district court Q^nnot: 

unilalernUy riTodify a consent decree to adjust racial imbal- 
ances or'^lo provide retroactive relief that abrogates legiti- 
mate expectations of other cmploycefi and applicants. . . . A 
court mny not grant preferential treatment to any individual 
or groupk>8impiy because the group to which they, belong is 
adversely affected by a bona fide seniority system. Rather, a 
cour< may use ii^ remedial powcfs. including its power to 
modify a consertt decree, only to prevent future violations 
and to compensate identified victim^ of unlawful discrimina- 
tion. ' , 

Id at 2593 (citations omitted).'^ 

Justict 0*Connor found ^'persuasive the Court's. V 
reasons for holding Title VII relevant to analysis of 
the modification issue. . and the Court's application 
of Title VITs provisions to the facts of the present 
controversy." Id. at 2593 n.2. Justice O'Connor 
Explained Wiat the rfepondents in 1980 could have 
goac to ttial, established discrimination in the depart- 
ment's past hiring, practices, identified tl^e victims, and 
'"possibly" obtained limited forms of retroactive se- 
niority. Alternatively, in negotiating the decree, they 
could have sought the participation of the union, 
identified specific victims, and obtained limited retro- 
active relief. Because the respondents did none of these 
things and "waived tK'eir right to seek further relief," 
to allow them *'to Obtain relief properly reserved for 
only identified victims or to prove their victim status 
now would undermine the certainty of obligation that 
is condition precedent to employers' acceptance of, 
and unions' consent to, employment discrimination 
.settlements." Id. at Z593. She found that modifications 
requiring maintenance of racial balance not only 
would discourage valid settlements of employment 
discrimination cases, but also would operate to impede 
them. "Thtis, whervthe Court states that this preferen- 
tial relief could not have been awarded even had this 
case gone to trial,. . .it is holding respondents to the 
bargain they struck during the CDnsent decree negotia- 
tions in I9R0 and thereby furthering the statutory 
policy of voluntary settlement." Id. at 2594 (emphasis 
in original). Justice O'Connor's conclusion wa$ "[t]hat 

" Indee<l, "[ejven when it« remedial powers are properly invoked, a 
diMrict court may award preferenlial treatment only aAer carefully 
balancing the competing interests of diAoriminatccf), innocent 
employees, and the emph^yer. In short, no nriatter how significant 
^ the change in circumstance, a district court cannot unilaterally 
nimliry a consent decree to adjust racial balances in the way the 
District Court did here." Id. at 2593 (citations omitted)* - " 



the District Court had no authority to order the [Fire] 
Department to maintain its current racial balance or 
to provide preferential treatment to blacks." Id. . 

Justice Stevens' Concurring Opinion 

Justice Stevens found that the case was not moot 
because the district court's preliminary injunction 
remained reviewable d]ue to its continuing effect on the 
city's personnel policies. Justice Stevens concluded * 
' that the likelihood that the -city would have to hpve 
another layoff was not so remote as to give it no stake 
in the outcome of the litigation.' at 2594. (Stevens, 
J(., concurring in the judgment). 
* JVith respect to the Court's discussion of Title VII, 
Justice Stevens stated that it was "wholly advisory." 
In his judgment, the case involved no Title VII issues, 
only the administration of a consent decree. If the 
consent decree justified the district court's preliminary 
injunction, he wraje, the injunction should have been 
upheld **irr6fcpective of^ whether Title VII would 
authorize a similar injunctiort." Id. 

Justice Stevens concluded that the .injunction was 
invalid as a matter of construction of the consent 
decree: "There is simply nothing in the record to 
justify the conclusion that the injunction was based on 
fi reasonoAconstructioa of the consent decree." Id. at 
2595. He also rejected the argument that "changed 
circumstances" justified the injunction as a modifica- 
tion of the decree. Circumstances had not changed; ' 
when the decree was entered, "it was apparent that 
any future seniority-based layoffs would have an 
adverse effect on blacks." Id. 

Justice Blackmun's Dissenting 
Opinion 

Justice Blackmun, joined by Justices Brennan and 
Marshall^ dilftlited, arguing that the case was moot, 
that the Coun applied an incorrect standard # in 
reviewing the case, and that both the consent decree 
and Title VII permit the relief ordered by the district 
court. 

Mootness 

Justice Blackmun stated that bccai^ie all laid-off 
workers had been rehired, the case, although "live" at 

^* Justice Stevens shared Justice DIackmuii*s'**doubts" that in Title 
VII litigation **a consent decree cannot authorize anything that 
would not constitute permissible relief under Title VII/* Sections 
10\{h) and 706(g), he <itated, **do not place any limitationfi on what 
the parties can agree to in a conwjnt decree ** Id. at 2594 95 nJ. The 
majority opinion e^ipllcltly rejected this view. Id. at 2587 n.9. 



its starti had become moot, rendering the Court's 
/ opinion •'wholly advisory." IdAii 2596 (Blackmun, J., 
dissenting). When ^ court f^leclares a case moot, it 
. ^ vacates the judgment and reinstates the legal relation- 
ship of the parties existing prior to thel)cginnmg of 
the lawsuit. Such an action here, Justice Blackmun 
asserted, would allow the parties to start fresh should 
future layoffs become necessary. 

Justice Blackmun rejected the Court's statement 
that "even if the preliminary injunction applies only to 
the 1981 layoffs, the 'rulings' that formed thjc 'predi- 
. catc' for the preliminary injunction 'remain undis- 
turbed."' Id. at 2597. Justice Blackmun stated that 
^^acating the judgment "would 'als;o vacate whatevef 
•rulings' formed the 'predicate' for that judgment,'^ 
.since th^e is no "'ruling' that nas a life independent of 
the judgment." Id, Justice Blackmun found "equally 
remarkable" the Court*s "notion" that the case is not 
moot because the respondents still defend the district 
court's ruling. A party need not concede that his case 
lacks merit in order to argue mootness, he pointed out? 
With respect to the Courtis conclusion that the lost 
wages and seniority of the white employees keep the 
controversy justiciable, Justice Blackmun argued that 
the city*s ability to make these employees whole is 
■unafTccted by the preliminary injunction and that even 
**the Court concedes that there is doubt whether, in 
fact, the union possesses any enforceable contractual 
rights" against the city. Id. at 2599.^' 

Proper Standard of Review 

Justice Blackmun asserted that the Court also 
ignored the proper standard of review — whether the 
distric< court abused its discretion — by incorrectly 
trcatLug the prelirfiinary injunction as ^ it were a 
permanent injunction on the merits of the case.'^ 
•'After taking jurisdiction over a controversy that no 
longer exist [ed], the Court review[ed] a decision that 
was nev<5r made," Id. at 2600. 

statement of the Issue ' 

Moreover* the Court misstated the issu6 in the case 
when it focused on "the District Court's power to 
'ente[r] an injunction requiring white employees to be 
laid off.'" H at 2602^ The preliminary irfjunction 
neither required the city to lay off any employees nor 

JuBticf Blackmun also noted thai the CouH's deciiion in thU cue 
would not provide the afTecled employees with either backpay or 
Mniority hecnUAetMUh the city and the union were petitioners, not 
advenarieA. Id, at 2^98 

Preliminary ittjunctiofll are iiiAued before a fblt Tactual record haa 

*• 
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abrogated the contractual rights of any white employ* 
ees. Properly stated, the dissent contended, the issue is 
the district court's authority "to enjoin a^ layoff of 
mor^ than a certain nilmber of blacks*" Id. 

District Court's Authority 

Interpretation of the Consent Decree 

Construing the terms of the consent decree essen- 
tially as a contract,. Justice Blackfhun indicated that 
the district court had authority to enforce the consent 
decree pursuant to a paragraph in the decree provid- 
ing that "[t]he Court retains jurisdiction of this action 
for such further orders as may be necesssary or 
appropriate to effectuate the purposes of this decree." 
The decree also' contained a provision requiring 
"reasonable, good faith efforts" to me^ the decree's 
hiring and promotion goals. Id. at 2603. By treating 
the district court's preliminary injunction as a perma< 
nent one, however. Justice Blackmun argued, the 
Court first deprived the respondents of the opportuni- 
ty to build a factual record demonstra^g that .the 
proposed layoffs violated the decree and then faulted 
them for hating failed to do so. Id. If the trial court 
had determinecl that the layoffs would "frustrate" the 
purposes of the consent decree, "then the decree 
empowered the District Court to enter an appropriate 
order." U at 2604. 

Authority to Modify a Consent Decree 

Disagreeing with the Court*s position on the inher- 
ent power of the district court to modify the decree, 
the dissenters, citing an earlier Court decision, noted 
that a Federal trial court, as a court of equity, has 
inherent power "to modify an injunction in adaptation 
to changed conditions. . . ." Id. The dissent charged 
the Court with overlooking an important distinction 
between "individual relief and "race-conscious class 
relief undor section 706(g) of Title VII. Id at 2605. 
Justice Blackmun, citing decisions by virtually every 
Federal appellate court, stated that in addition to 
"make whole" relief, which is available only if the 
plaintiff can show individual discriijitnation, the 
courts of appeals have unanimously held that race* 
conscious affirmative remedies are also appropriate 
under section 706(g). Id. at 2606 and n.lO. The dissent 

been completed and usually In considerable haste. Consequently, 
reviewing courts, Justice nWkmun argued, should not equate the 
fillings in these circumstances with a ruling on the merits after a 
trial. 

9 
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) 

stated that **[t]hc purpose of such [rac^f-conscious] 
^rehef is not to make wfiole any particular individual, 
but rather to remedy the present class-wide effects of 
pasUdiscrimination or to prevent similar discrimina- 
tioiTin the future/* Id at 2606, Further, ''[blccause 
' these *cases arise out of a consent decree,. . it 
is. . impossible for the Court to know the exteiU and 
nature of any past discrimination by the city.'' Ici. 
y i^ccording to Justice Blackmun, the Court's reli- 
tfiice on Teamsters was erroneous. Justice Blackmun 
explained that only individual claims for relief were 
before the Court in Teamsters because earlier in the 
litigation the parties had negotiated a consent decree 
with race-conscious provisions settling all classwide 
claims; the layoffs in Stotts, however, exclusively 
concerned classwide, race-conscious relief. Id at 
2608*'^ Teamsters, he said, cjid not address **the 
nature of appropriate affirmative class relief that 
would have been available had such relief not been 
provided in the consent decree between the parties." 
Jd 

Although he acknowledged that **many in Congress 
[in' 1964] opposed. . race-conscious rem^ies," Jus- 
tice Blackmun contended that: ; 

there ks (legislative) authority that .supports a narrower 
interpretation of §706(g). Under that interpretation, the last 
sentence of §706(g) addre^^ses only the situation in which a 

" JuHticc Blackmun added that "[ajny suggestion that a consent 
decree can provide rehef only if a defendant concedes liability would 
drastically reduce. the incentives for entering into consent 
decrees/' thus discouraging the kind of voluntary settlement of Title 
VII cases the Court had earlier said Congress wished to achieve. Id 
at 2607. 



plaintiff demonstrates that an ertiployer has engaged in 
unlawfiil discrimination, but^ihe employer can shovy that a 
particular individual would not have received the job, 
promotion or reinstatmcnt even in the absence of discriminu- 
tion because there was also a lawful justification for the 
action. ^ 

/ 

Id. Moreover, in 1972 Congress spjcifi^ally added to 
section 706(g) a phrase permitting *'any other equita- 
ble relief as^ the court deems appropriate,** and the 
Senate specifically rejected an amendment intended to 
prohibit employment goals and quotas.'' 

Notjfig that Justice White and three other Justices 
had joined in an opinion in University of California 
Regents v, Bakke,^"^ which stated that Title VII does 
not bar the remedial use of race, and that the 
unanimous view of the courts of appeals was that Title 
VII does not prohibit race-conscious remedies* Justice 
Blackmun stated his view of the scope of the Court's 
decision: 

Because the Court's opinion does not even acknowledge this 
consensus, it seems clear that the Court's conclusion that the 
District Court "ignored the policy** of §706(g) is a statement 
that the race-conscious relief ordered in these cases was 
broader than necessary, not that race>conscious relief is 
never appropriate under Title VU. 

Id. at 2610. 

'* The majority opinion addres5»e(i the argument thni the 1972 
amendments to Title VII permit race-conscious remedies and came 
to the opposite concluHion. Id, at 2590 n. 15. 

»• 438 U.S. 265, 353 n.28 (1978) (opinion of Brcnnan, White. 
Marshall, and Blackmun, JJ ). • 
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« * 
FinEFIGHTERS LOCAJ. UNION NO. y 

1784,' Petitioner, ^ * 

» y " . 

V. 

• Carl W, 8TOTT8 et al. 

MEMPHIS FIRE DEPARTMENT et 
a!.. Petitioners, 

V. ' • 

Carl W. STNbTTS, etc., et al. ' . 

No. §^206, 

Argued Dec. 6, 1983. ». 
Decided June 12. 1984 ' * 

♦ After consent decrees had been en- 

tered in equal employment opportunity 
case a^ainat city, worker moved to restrain 
city from implementinjf layoff proposal in 
manner affecting minority firemen. The 
United States District Court for the Weat 
ern District of Tennessee modified the de^ 
crees and enjoined propoaed layoffs and 
♦ demotions of minority firemen. The Court 

of Appeals, Sixth Circuit, affirmed, 679 * \ 

FM 541, City and union filjdf petitions for 
• certiorari, which were granted, and the 

* Together ,wilh No. 82-229, Memphis Firt Depuft 
fftettt et 49l w. StQtf^ el aL, also on certiorari lo 
the same court. % 
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/ vmvt^ were consolidated for oral arKument. 

The Supreme C/Ourt, 'Justice White,^ held 
that: (1) the cases were not moot; (2) the 
District C'ourt exceeded its powefs in enter 
injf.an injunction requiring white employ- 
ees to l)e laid off when an otherwise appli- 

^ cable seniority system would have called 

for the layoff of black employees with less 
seniority; and {W) the District Court's order 
could not be justified as enforcing terms of 
the agreed-upon (linsent decree, as carry- 
ing out the purppses of the decree, us being 
within inherent authority to modify the de- 
cree, as being consistent with strong policy 
favoring voluntary settlement of Title VII 
actions, as l>eing within the court'^ authori- 
ty to award make-\yhole relief or as a VTilid 
Title VII remedial order. . ' 

Judgment of the Court of Appeals re- 
versed. 

Justice O'Connor filed concurring opin- 
ion. % 

Justice Stevens filed opinion concur- 
ring on the judgment.' 

\Justice HIackmun dissented and filed 
opinion in which Justice lirennan and Jus- 
tice Marshall joined. 

^ t. Federal Courjts «=^460 
V -Where it appeared from iU terms that 
injunction was still in force and that, unless 
set aside, compliance would be required in 
the future, and where, in ^ny event, mtm- 
daU»d modification of consent decree con- 
tinued its impact on parties in that, unless 
overturned, court rulings would remain in 
^ effect and would require city to obey modi- 

fied consent decree an;! to disregard iU 
seniority agreement in making future lay^ 
offs of enU)loyees, case was not moot as 
against contention that all whiU^ employees 
laid off aslrerfult of injunction had been 
restored tojduty only one month after lay- 
off and those who had been demotiul had 
since been 9ffer(?d baclN^rM)}rf^ositions. 

2. Fedeml Courts <*=>460 

Whm? unless judgment of Court of 
Appeals was rc^versed, laid off or ''bumped' 
down'* employees would have back pay 



claims, judgment would have continuing ef- 
fect on city's management of its fire de- , 
partment, and case was not moot despite 
contention that all white employees laid off 
as result of injunction had been restored to 
duty and that those demoted had been of- 
fered back ||ieir old position^. 

3, Federal Courts 

As long as parties have concret<> inter- 
est in outcome of litigation, case is not 
moot, notwithstanding sizO of* dispute, and 
apiount of money and seniority at stake did 
not determine rfiootness though not much 
money or seniority were involved. 

n4. Federal Courts «=^460 

Respondents could not invoke jurasdic- 
' tion^of federal court to obtain filvorable 
modification of consent decree sand then 
insulate that ruling from appellate review 
by claiming that they were no longer inter- 
ested in the matter, particularly when mod- 
ification continued to have adverse^ffects 
on the other parties to the action, ' 

5. Federal Civil Procedure «=»2397 
Scope of consent decree must be dis- 
cerned within its four corners, not by refer 

4 ence to what might satisfy purposes of one 
of the parties to it or by what might have 
been written had party established his fac- 
tual claims and legal theories in litigation, 

6. Federal (Mvll Procedure ^2397 
Kxpress terms of consent decree could 

not be construed as contemplating that in- 
junction would be entered to preclude city, 
as employer of firemen, from following se- 
niority system adopted by the city and un- 
ion. 

7. Civil RIghtfl ^mi) 
Federal (Mvil Procedure <^2397 

It was rpasonable to believe that *'rem- 
edy" which it was purjme of consent de- 
cree to provide would not exceed bounds of 
remedies appropriate under Title VII, at 
least in absence of some express provision 
to that effect, and city no doubt considered 
its seniority system to be valid and had no 
intention of departing from it when it 
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a((r<?ed to coriHent decree, and thus injunc- 
tion preclu(linj( city as eniployer fr6m.|pl- 
lowing seniority system adopted by city 
and union was not Jlistifiuble as men»ly , 
enforcing a^reenient of the parties as re 
fleeted in prior consent decree, ('ivil 
liighus Act of 1904, 701 et seq., 70;{(h), 
as amended, 42 US.CA. §^ 20(U)t et seq,. 
200(H-2(h). 

8, Federal Civil Procedure ^2397 
^District court's authority to impose 

modification of' decree was not wholly de- 
[)endent on decree, and Title ^11 necessari- 
ly acted as limit oi^ the district court's 
authority to modify de^cree over objections 
of employer^ issue hem^r not subject to 
resolution soloiy»[)y reren»mH» to terms of 
consent decree and notions of e()uity. Civil 
RiRhtfi Act of imM, 701 et seq.. 70;^(hr, 
as ametui(»d» 42 l).S.(].A. ^§ 20()0e et seq., 
2000e-2(h). ' 

9. Civil RiifhtH e=>9.12 

Title VII provision that it is not utdaw- 
ful employm(»nt |)ractice to a|)|)ly different 
standards of compensation, or different 
^'rms, conditions or privileges of (»mploy- 
•ment pursuant to bona fide setuority sys 
tem |)rovided that such differences are not 
result of intention to discriminate because 
of race permit*s routine application of se 
niority system, abH(»nt proof of inteiUioi) to 
discriminate. Civil Hi^jbt-s Act of l!)fi4, 
<^ 70;j(h). as amended, 42 U,S.C.A. § 2000e- 
2(h). 

10. Federal Civil Procedure 

■'Settlement theory" a^; support for in- 
junction assert(»dly based upon consent de- 
cree or modification thereof had no applica- 
tion* where there was no "settlement" with 
respect to disputed i.ssue, 

11, Civil RIkMh ^mi) 

If individual members of plaintiff claRS 
demonntrate that they have been actual 
victimR of diftcriminatoty employment prac- 
tice, they may be awarded competitive Be- 
niority, but mere tnemtj^hip in diaadvan- 
taged claaa ia insufficient and each individ- 
ual muHt prove that the discriminatory 
/ practice had impaction him, and even if he 



shows such inipact, he ia not autxnnatically 
entitled to have nimminority enqjloyee laid 
off to make room for him, but hv may have 
to wail until vacancy occurs, and if there 
are i^oiuniiiority employees on layoff, court 
must balance equities in determininj»: who 
IS entitled to the job. (]ivil Ri^htii Act of 
1064, 701 et seq., 70H(h)^as amended, 42 
i:.S'.(\A. 2000e el ^q.. 2000t-2(h). 

VL Civil KiKhtH (^mi) . 

Judicial precedent that court can 
award competitive seniority otdy when tx^n- 
eftciary of award has actually been viofini 
of itle^ral discriminatioti is consistent with 
pohcy befiind Title Vll [jrovisiou affecting 
remedies^ available in Title Vil litigation, 
which policj is to provide make whole relief 
only to those who have been actual victims^ 
of illegal discTinunation. Civil Kigbt^s Act 
of li)W, !^ 70%), as amended, 42 U.S.C.A 
!^ 2000e- r)(K). 

13. Civil Rights '<^46( 2) 

C;ourt in Title VII case is !U)t authoriz- 
ed to Kivt' preferential treatmeni to nonvic 
tims. Civil KigiitK Act of 1064, ^ 70(J(k), as 
amended, 42 U,S.C.A. S 2000t-r>(K). 

14. (-ivll KighlH 'S=>m2) 

The 1972 amendnuinta of Title VII cvi 
donee emphatic pcjnfiftnution that federal 
courts arc empowered to fashion such re- 
lief as particular circumstjuices of c<iMe 
may re(|uire to effect restitution, making 
whole insofar as possible "the victims of 
racial discrimination." Civil Ri|jfht.s Act of 
1!)64. §«) 708(h), 706(K), as amended, 42 U.S. 
C.A. §ti 2000e-2(h). 2000e-f)(K); 42 U.S. 
C.A. §§ 1981, 1983. 

15. Civil Rljfhtu *='46(7) 

Injunctive order precluding city fis em- 
ployer from followinjr seniority policy man- 
dated by seniority system adopted by city 
and union was in conflict with policy behind 
Title VII provision for relief to be ordered 
by the court. C.ivil RiRhts Act of 1964, 
<j 706(k), eh amended, 42 II.S.C.A. S 2(M)0e- 
r^K); 42 IJ.S.O.A. §§ 1981, 1988. 
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16. Civil RIghU ^13.4(6) 

Under statuteyproviding for the equal 
rights of all citizana and 1871 civil rights 
statute, relit?f ia authorized, only wlien 
there is proof or admission'W Intentional 
discrimination. 42 U^S.C.A. 15)^1, 19H3. 

17. Civil RightH <^4l(3) 

"That city as employer could have done, 
by way of adopting affirmative action pro- 
gram, what district court ordered city to do 
was insufficient to justify the district 
Courtis order. Civil Rights Act of 1964, 

703(h), 706(g), as amended, 42 U.S.C.A. 

2000e~2(h), 2000e-5(g). 

I8.1hedenil Civil Procedure ^2643 

Court is not authorized pursuant Iq its 
equity jurisdiction to impose rpodifica^ion 
of decree -counter to statutoryfpolicy. Civil 
Uights Act of 1964, §!i 703(h), 706(g), as ^ 
amended, 42 U.S.C.A, §S 20006^2(h), 
2000e--r)(g). 

Syllabus'' 
^ Respondent Stotts, a black member of 
petitioner Memphis, Tenn., Fire Depart- 
ment, filed a dass action in Federal District 
Court charging that the Department and 
cflrrtaiii city officials were engaged in a 
pattern »r practice of making hiring and 
promotion decisions on the basis of race in 
violation of. inter alia, Title VII of. the 
Civil Rights Act of 1964'.. This action wyjiK 
consolidated with an action filed by respon-^ 
dent Jones, also a black member of the 
Department, who claimed that he had been 
denied a promotion because of his race. 
Thereafter, a consent decree was entered 
with the stated purpose of remedying the 
Department's hiring and promotion prac- 
ticeg with respect to blacks. Subsequently, 
when the city announced * that projected 
budget deficits required' a reduction of city 
employees, the District Court entered an 
order preliminarily enjoining the Depart- 
ment from following its seniority System ih 
det<»rmining who would be laid off as a 

** Thr syllabus lonshlulrs no pari of ihc opinion 
ol \\\v Courl but ha*i been prepared by the Re ^ 
porlor of Dcci.sions for* the convenience of the ; 
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2576(1984) ' 

resultjaf the budgetary shortfall, since thC'' 
proposed layoffs would have a racially dis- 
criminatory effect and the seniority system 
yas not ii bona fide on«. A modified layoff 
plan, aimed at protecting black employees 
so as to comply \rith the court's ordi*^, was 
then presented and approved, and., layoffs • 
pursuant to this^ plan were g;arried .oiy.. 
ThisVesulted in white employees with 'more 
seniority than black employees being laid 
off when the otherwise applicable seniority 
system would have called foi* thtS layoff of- 
black employees wilh less seniority.* Thie 
Court of Appeals affirmed, holdirig that 
although the District Cgurt was wrpng-^in 
holding that the •seniority system wi^s; not 
bona fide, it had acted proijerly in mO(lify- 
ing the consent decree. 

Held: ' 'J 

I. These cases are not rendered moot 
by the facts that the preliminary injunction 
purportedly appfced only to ^1981 layoffs,^ 
that all white e,mployees laid of^ as a result 
of the injunction were restored to duty only 
one month after their layoff, and tfiat oth- 
ers who were demoted have been offered 
back their old positions. First,^ the injunc- 
tion is still in force and unleHs set aside 
nmst be complied with in connection with 
any future layoffs. Second, even if the 
injunction applied only to^the 1981 layoffs, 
the predicajte for it was the ruling that the 
consent decree must be modified to provide 
that the layoffs were not to reduce the 
percentage of black employees, and the 
lower courm' rulings that the seniority sys- 
tem muv^t be disregarded for the purpose of 
achieving the mandated result rd^ain un^ 
disturbed. Accordingly, the inquiry is not 
merely whether the injunction is still in 
effect, but whether the mandated modifica- 
tion of the consent decree continues to 
have an impact on the parties such that the 
cases remain alive. Respondentw have 
tailed to convince this C/Ourt that the modi- 
fication' and the pro tanto invalidation of 
the seniority system are of no real concern 
to . the city because it will never again con- 

reader . See Vniti*d !{ta(es v. Detroit Lumber Co., 
7m U.S. 3^1. 337. 26 S.Ct. 282. 287, 50 L.Ild. 
499. 
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template layoffs that if carried out in ac* 
corda||ce with the seniority system would 
"vjfiolate the^odified decree. Finally, the 
juc^^ent below will have a continuing ef- 
fect on management of the Kire Di^art* 
ment with respect to making whole the 
white employees who were laid off and. 
thereby lost a month's pay and seniority, or 
who were demoted and thereby may have 
backpay claims. Unless that judgment is 
•reversed, the layoffs and demotions were 
.in accordance with the law. The fact ttiiit 
not much mloney and seniority are involved 
does not determine mp^tness. Pp. 2583- 
2586. 

2. Tbg, District Court's preliminary in- 
junction cannot' be justified either as a ef- 
fort to enforce the consent decree or, as a 
valid modification thereof. Pp. 2685-2690. 

(a) Th« injunction does not merely en- 
force the agreement of the parties as re- 
flected in the cor^sent decree. The scope of* 
a coriitent decree rirtust be discerned within 
its four comers. Here, the consent decree 
makes no mention of layoffs or demotions 
nor i8 there any suggestion of an intention 
to depart from the existing seniority sys- 
tem or from the Department's anrjinge- 
ment with the union. It thereflfiti^cannot 
be said that the decree's express tei;ms 
contemplated that such an injunction would 
be entered. Nor is the ii^junction proper as 
carrying out the stated purpose of the de- 
cree. The remedy outlined in the' decree 
did ii^<ilude the displacement of white 
employees with seniority over blacks and 
cannot reasonably be construed to exceed 
the bounds of remedies that are appropri- 
ate under Title VII. TifJe VII protects 
lM)ha fide seniority systems, and it is inap- 
propriate to deny an innocent employee the 
benefits of his seniority in order to provide 
a remedy in a pattem^r-practice suit such 
as this. Moreover, since neither the union 
nor the white empl6yee^ were parties to 
the suit when the conse^t^ decree was en- 
tered, the entry of such decree cannot be 
said to indicate any agreement by them to 
any of its terms. Pp, 2685-2587. 



(b) The theory that the 8tr<^ng policy 
favoring vohintary settlement of Title VII 
actions permits consent decrees that en- 
croach on seniority systems does not justi- 
fy the preliminary injunction as a legiti- 
mate modification of the consent decree. 
That theory has no appliption when there 
is no ''sifettlement" with |espect to the dis- 
puted issue, such as^efe where the con- 
sent (Jecreo neither awarded competitive 
seniority to the minority employees nor 
purported to depart from the existing se- 
niority system. Nor can the injunction be 
so -justified on the basis that if the allega- 
tions in the complaint had been proved, the 
District Court could have entered an order 
overriding the seniority provisions. This 
approach overstate^ a trial' court's authori- 
ty to disregard a seniority system in fash- 
ioning a remedy after h plaintiff has 
proved that an employer h^ followed a 
pattern or^ractice having a discriminatory 
effect on black employees. Here, there 
was no finding thai any of the blacks pro 
tected from layoff had been a victim of 
discrimina^on nor any award of competi- 
tive seniority to any of them. The Court of 
Appeals' holding that the Distria Court's 
order modifying the consent decree was 
permissible as a valid Title VII remedial 
orddr ignores not jnly the ruling in Team- 
stfiTS u United States, 431 U.S. 324, 97 
S.Ct^l843, 52 L.Ed.2d 396, that a court can 
award competitive seniority only when the 
beneHciary of the award has actually been 
a victim of illegal discrimination, but also 
Uie i)olicy behind § 706(g) of Titie VII of 
providing make-whole relief only to such 
victims. And there is no merit^ the argu- 
ment that the District Court ordered no 
mon; than that which the city could have 
done by way of adopting an affirmative-ac- 
tion program, since the city took no such 
action and the modification of the decree 
was imposed over its objection. Pp. 2687- 
2690. 

679 R2d 641, reversed. 



Allen S. Blair, Memphis, Tenn., T(c}r peti- 
tioners. ^ 



20 



FIHKFKIHTERS LOVAh UNION NO. 1784 v, STOTTS 



2581 



Sol. Gen. Rex K. \A*e, WushinKton^ !).(;., 
fQr the U.S. as amicus curiae, by special 
leave of ('ourt, 4 



Kichard H. 
respondents. 



Fi(Ods, Memphis, IVnn., for 



Justice WHITK delivered the opinion of 
the (lourt 

' Petitioners* |*hallen(j:e the Court of Ap- 
pelils' ;ipproval of an order enjoining the 
(/ity of Memphis frofn following its jrt?niori- 
ty systwJ in determininfi: who must be laid 

. off as a result of a budgetary shortfall. 
Resjf^ondents contend that the injunction 
was necessary to effectuate the terms of a'^ 
Title VII consent decret* in which the City 
a^^reed to undertake certain obliffHtions in 

' order to remedy past hiring and promotion- 
al prjittices. Because we conclude that the 
order cannot.be justified, either as an ef- 
fort to enforce the consent decree or as a 
valid modification, we reverse.. 

I 

Iti 1977 respondent Carl Stotts, a black 
holding th(» position of fire-fighting captain 
in the Memphis. Tennessee, Fire Depart- 
ment, filed a class action complaint in the 
UniUui States District Court for the West- 
ern District of Tennessee. The complaint 
charged that the Memphis Fire Department 
and other city officials were engaged in a 
pattern* or practice of ^making hiring and 
pronjotion decisiorjs on the 'basis of race in 
violation of Title VII of the Civil Rights 
Act of 1%4, 42 U.S.C. § 200()e et s^eq., as 
well as 42 D.S.C. 1981 and 198;^ The 
District Court certified the case as a class 
action and consolidated it with an individual 
action subsequently fi|ed by respondent 
Fred Jones, a black fire-fighting private in 
the Department, who claimed that he had 
been denied a promotion because of his 
race. Discovery proceeded^ settlcm(»nt ne- 
Itotiations ensued, and in due course, a 
consent (lecr(# was approved and (mtered 
by^.he District Court on April 25, 19«(). 

The stHU»d purpose of th(» decree was to 
remedy the hiring and promotion pructic^^s 
'*of the I)epartment with respect to 



blacks." (>7!) F.2d 541, 575^576 (CA6 1!)82) 
(Apiwndix). Accordingly, the ('ity agreed 
to promote 13 namei^ individuals and to 
provide backpay to 81 employees of the 
Fire Department. It also adopted the long- 
term goal of increasing the proportion of 
minority representation in each job classiti- 
cation in the P'ire Department , to approxi- 
mately the proportion of blacks in the labor 
fqrce in Shelby^ County, Tennessee. How- 
ever, the City did not, by a^eeing to the • 
decree, admit "any violations of law, rUle 
or regulation A^ith respect to the allega- 
tions'* in the complaint /d., at 574. The . 
plaintiffs Waived any further relief save to t 
enforce the decree, ibid,, and the District 
Court retained jurisdiction* "for such fur- 
ther orders as may be necessary or appro- 
priate to effectuate the purposes of this 
decree." /d., at 578. 

Th|? lorjg-term hiring goal outlined in the 
decree paralleled the provisions of a 1974 
consept decree, which settled a case 
brought against the City by the United 
States and wWcn applied citywide. Like 
the 1974 decree; the 1980 decree also estab- 
lished an interim hiring goal of filling on an 
annual basis 50 percent of the job vacan- 
cie;^ in the Departnient with qualified black 
applicants. The 1980 decree contained ari 
additional goal with respect to promotions: . 
the Department was tcf attempt to ensure 
tfiat 20 percent of the promotions in each 
job clasJ^ification he given to blacks. Nei- 
ther decree cojitained provisions for layoffs 
or reductions in rank, and neither awarded 
any competitive seniority. The 1974 decree 
did require that for purposes of promotion, 
transfer, and assignment, seniority was to 
be computed "as the total seniority of that 
person with the City." /d., at 572. 

In early May, 1981, the City announced 
that projected budget deficita required ft 
reduction of non-essential personnel 
throughout the City Government. Layoffs 
were to be based on the "last Ijired, first 
fired" rule under whi(jh city-wide seniority, 
detenriim»d by each employee's length of 
continuous service from the latest date of 
permanent employrnerit, was the basis for 
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deciding who would be laid off If a senior 
employee's position were abolished or elimi- 
nated, the employee could "bump down" to 
a lower, ranking position rather than be laid 
off. As the Court of Appeals later poted, 
this layoff policy was adopted pursuant to 
the seniority system '"mentioned in the 
1974 decree and . . . incorporated in the 
City's memorandum with the Union/' 679 
F.2d, at 549. 

On May 4, at respondents' request, the 
District Court entered a temporary re- 
straining order forbidding the layoff of any 
black employee, ^he ^Union, which previ- 
ously had not been a party to either of 
./these eases, was permitted to intervene: 
. Ai the preliminary injunction hearing, it 
appeared that 55 then-filled positions in the 
Department were to be eliminated and that 
H9 of these positions were filled with em- 
ployees having "bumping" rights. It was 
estimated that 40 least-senioc employees in 
the fire-fighting bureau of the Depart- 
ment^ would be laid off and that of these 
25 were white and 15 black. It also ap- 
peared that 56 percent of the employees 
hired in the Department since 1974 had 
been black and that the percentage of black 
employees had increased from approxi- 
mately 3 or 4 percent in 1974 to iVh per- 
cent in 1980. 

On May 18, the District C/Ourt entered an 
order granting an injunction. The C/Ourt 
found that the consent decree "did not con- 
template the method to be used for reduc- 
tion in rank or lay-off/' and that the layoff 
policy was in accordance with the City's 
seniority system and was not ado^d with 
any intent to. discriminate. Nonetheless, 
concluding that the proposed layoffs would 
have a racially discriminatory effect and 
that the seniority system was not a bona 
fide one, the District Court ordered that 

1. The Memphis Fire Departmenl is divided irtto 
several bureaus including fire-fighting, alarm 
office, administration, apparatus, maintenance, 
and fire prevention. Of the positions covered 
by the original injunction, all but one were in 
the fire-fighting bureau. 
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the City "hot apply the seniority jyolicy 
insofar as it will decrease the percentage of 
blac^ lieutenants, drivers, inspectors and 
privates that are presently employed, ..." 
On June 23, the District Court broadened 
its order to include three additional classifi- 
cations, A modified layoff plan, aimed at 
protecting black employees in the seven 
classifications so as to comply with the 
court's order, was presented and approved. 
Layoffs pursuant to the modified plan were 
then carried out. In certain instances, to 
comply with the injunction, non^minority 
employees with more seniority than minori- 
ty employees were laid off or demoted in 
rank. 2 

On appeal, the Court of Appeals for the 
Sixth Circuit affirmed despite its conclusion 
that the District Court was wrong in hold- 
ing that the City's seniority system was not 
boria fide. 679 F.2d, at 551, n. «. Charac- \ 
terizing the principal issue as "whether the * 
district .jcourt erred in modifying the 1980 
Decree to prevent minority employment 
from being affected disproportionately by 
unanticipated layoffs," '^/rf., at 551; the 
Court* of Appeals concluded that the Dis- 
trict Court had acted properly. A^ter de- 
termining that the decree was properly ap- 
proved in the first instance/ the court held 
that the moflification was permissible un- 
der general contract principles because the 
City '^contracted" to provide *'a s^ubstantial 
increase in the number of nynorities in 
supervisory positions" and the layoffs 
would breach that contract, /rf,, at 561. 
Alternatively, the court held that the Dis* 
trict C/Ourt was authorized to modify the 
decree.because new and unforeseen circum- 
stances had created a hardship for one of 
the parties to the decree, /rf., at 562-563. 
P'inally, articulating three alternative ra- 
tionales, the court rejected (Petitioners' ar- 
gument that the modification wus impropet* 

2. The City ultimately laid off 24 privates three 
of whom were hlack. Had I he seniority sysicni 
been followed, six blacks would have been 
among the 24 privates laid off. Thus, three 
white employees were laid off as a direct re.sult 
of the District Court's order. The number of 
white<» demoted as a result of iht order is not 
clear from the record before us. 
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because it conflicted with the City's seniori- 
ty system, which was immunized from Title 
VII attack under § 703(h), of 'that Act; 42 
U.S.d ^ iJ()00e^2(h). 

The City and the Union filed separate', 
petitions for certiorari. The two petitions 
wore |?ranted; ~ U.S. lols.Ct: 2451,, 
77 L.Kd.2d l»:U. (1983), and the cases were * 
consolidated for oral argument. 



11] We deal first with the claim' that 
these cases are moot. Respondents submit 
that the injunction entered in this case was 
a preliminary injunction dealing only with 
the 1981 layoffs, that all white employees 
laid off as a result of' the injunction Were 
restored to duty only one month after their 
layoff, and that those who were demoted 
have no^ beeh offered back their old posi- 
•^ions. Assortedly, the injunction no longer 
has force or effec^t, and the ca^es are there- 
fore moot. F'or several reasons, we find 
the submission untenable. 

First, (he injunction on its face ordered 
''that the defendants not apply the seniori- 
ty policy proposed jnsofar as it will de^ 
crea.se the percentage of black" employees: 
in specified classifications in , the Depart- 
ment., The seniority policy was the policy 
adopted by the City and contained in the 
.collective bargaining contract with the Un« 
ion. The injunction was affirmed by. the 
Court of Appeals and has never been vacat- 
ed. It would appear from its terms that 
the injunction is still in force And that un- 
less set aside must be complied with in 
connection with any future layoffs^. 

3. The Court of Appeals, recognizing that the 
District Court had done more than temporarily 

. preclude the City from applying its seniority 
system, stated that the "principal issue" before it 
was "whether the di.Mrict court erred in modify- 
ing the 1980 Decree to prevent minority employ 
ment from being affected disproportionately by 
unanticipated layoffs." 679 F.2d, at 551. 

4. Of course if layoffs bcconrfe nccess£#|^^ both 
the City and res|K)ndents will be affected by the 
modified decree, the City because it will be 
unable to apply its seniority systcmi respon^ 



:Second; ev^n if the injunction iteelf ap- 
;plied only td the 1981 layoffs, the predicate 
for the so-called preliminary injunction was 
the ruling that the consent, decree; must be 
construed to meah and,'in ariy event, must, 
be modified to provide lhat layoffs; were 
, not t(i reduce the pi^rcentage of blacks em- 
ployed iri the fire department. Further- 
more, both .the District Court and the Court 
of Appeals, for different reasons, held that 
the seniority' provisions of the City's collec- 
tive bargaining contract nr^ui^t be disregard- 
ed for the purpose of achieving the mandat- 
ed result' These rylings remain undis- 
turbed, and we see no ihdication that re* 
spondents concede in urging moothess that 
these rulings were in error and should be 
Reversed. To th^ contrary, they continue 
lo defend th^m. Unless^ overturned, these 
rulings would require the City to obey the 
ntodified consertt decree and to disregard 
its seniority agreement in making future 
layoff3, ... 

Accordingly, the inquiry is not. merely 
whether the injunction is still in effect, but 
whether the mandated modification of the 
consent decree continues to have an impact 
on the parties such that 4he case remains - 
alive.* We ai:^ quite uficonvinced-^and it is 
the respondents' burden' to convince us, 
County of Los Angeles u Davis, 440'U.S.. 
625, 631, 99 ict. 1379, 138^,^59 L.Ed,2d 
642' U979>— that -the; modific^tiofi, of the 
decree and the pro janto invalidation of 
the seniority system is of no real concern 
to the City because it; will never again 
contemplate layoffs that if carried out in 
accordance with the seniority system would 
violate the modified decree.^ For this rea- 
son alone, the case ilf^mt moot. 

dents because they wijl be given greater protec- 
tion than they woiMd otherwise receive Under 
that system. • Moreover, the City will be immedi* 
ately affected by the modification ^ven though 
no layoff currently pending. If the lower 
courts' ruling is left intdct» the City will no 
longer be able to promise current or future 
employees that layoffs will be conducted solely 
on the basis of seniority. Against its wilL the 
City has been deprived of the power to offer its 
employees one of Ihe benefits that make em- 
ployment with thc^City attractive to many work- 
ers. Seniority has traditionally been, and con* 
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12) Third, the judgment below w:ijl have 
a;* continuing effect bn the City's trtanage- 
mcint of tJie Departnient in still another 
way; Although the City haa feijtorud or 
ofjfered to reeitore to their former positions 
ill w:hite employees who were laid off or 
demoted, those epfiployees, have, not been 
made whole: those who wfere laid off have * 
fost a mbtith's pay, well as sehiority that 



terTnin^ mootness. A6 long as the parties . 
have A concrete- interest in the outcome of 
the liUgation, the case is not moot notwith- 
standir^g the size of the dispute. Poihell v. 
AfcComacA:,. 395 U.S. 486, 496-49^, 89 
S.a 1944, 1950-1951. 23 L.Ed/2d 491^ 
(1969). .Moreover, a month 'S^ pay is not a 
negligible item for those affected by the 
^injunction, and the loss of a month's com- 



ha^ not been re^tolrfed! and those employ-'*^ petitive seniority may later determine who 
ees wh^ .'^bumped down*' lEind accepted less- 
er positions will also have b^ck-pay claims 
if their demotions' were unjustified. Unless 
the judgment of the Court* of Appeals is, 
reversed, however, the layoffs and demo- 
tions were in accordance with the law, and 
it would be^ quite unreasonable to expect' 
the pity to pay out mon^y ta: which the 
employees had ijo legaNrig^ht. f^or would 



g^t« a prombtion/who is entitled to bid for 
Qrans'fers by who is first laid off if there is 
ah'otljer reduction in force. These ar^. mat- 
ters of substance, it seems to us, and 
enough so. to foreclose any claim of moot- \ 
ness. ,Cf. Franks II Boumah Transporta- 
tion Co,, 424 U S; 747; 756, 96 S.Ct. 125l> ^ 
1260, 4T L.E;d.2d 444 (l976)i PoM^e// u 
. McCormach, supra, 395 U.S., at 496:^98, 



it feel free to respond to the seniority * 89 S.Ct, at 1950-1951; fland v. 



claims of the three white employees who, 
as the City points out, lost conripetitive se-. 
niority in relation to all other, individuals 
who were not laid off, including, those mi- 
nority employees Who would have been laid 
off but for the injunction.* On the other 
hand, if the Court of Appeals' judgment is 
Yeversed, the City would be free to take a 
wholly different position with respect to 
backpay and seniority* 

[31 Undoubtedly, not much money and 
seniority are involved, but the amount of 
mor\ey and seniority at stake does not de- 

linucs lo be, a mailer of great concern to ^mcri 
can workers. *'(Mlorc than any other provision 
of the collective [bargaining] agreement ... ac ' 
niority affects the economic purity of the indi 
vidual employee covered by Its terms," Frartks 
V, Bowman Transporiaiion Cd., 424 U.S. 747, 
766, 96 SXl. 1251, 1265. 47 UFxl.2d 444 (1976) 
(quoting Aaron, Reflections on the I^gal Nature 
and Enforceability of Seniority Rights, 75 Harv. 
L.Rev. 153/. 1535 (1962)). It is not idle specula 
tion lo suppose thai the City will be required to 
offer greater monetary compensation or fringe 
benefits in order to attract and retain the same 
caliber and number of workers as it could with- 
out offering such benefits were it completely 
free lo implement its seniority system. The 
extent to which the City's employment efforts 
will be harmed by the loss of this 'l>argaining 
chip'* may be difficult to measure, but in view of 
the importance tha^ American workers have tra- 
ditionally placed on such benefits, the harm 



U.S; 116, 128, n. 4i 87 S.Ct..339, "345, h. 4, 
17 L.Ed.2d 235 (1966). ' 

[4] In short* ' respondents successfully 
.attacked the City's initial layoff plan and 
secured a judgment modifying the consent 
decree, ordering the City to disregard its 
seniority policy, and enjoining any layoffs 
that would reduce the percentage of blacks 
in the Department. Respondents continue 
to defend those rulings, which, as we have 
said, may determine the City's disposition 
of back pay'^biims and claims for restora- 
tion of competitive seniority that wilf affect 

cannot be said to be insignificanl. Certainly, an 
employer's bargaining position is as substantial 
I y affected by a decree precluding it from^offer 
ing its employees the' benefits of a seniority 
system as it is by a stale statute that provides 
economic benefits lo striking employees. Super 
Tire /if^neenng Co. v. McCorUe, 416 U.S. 115. 
b2=T25, 94 S.Cl. 1694, I69a-1699. 40 L.Ed^JSMhs^ 
(1974)! 

5« Sinct the District Court's or^er precludes the " 
City from reducing the percentage of black em- 
ployees holding particular jobs in the event of a 
layoff or reduction in rank and since competi- 
tive seniority is the basis for determining who 
will be )aid off or bumped down, there Is some" 
question whether, in light of the Judgment be* 
low, the City cpuld legally restore to the laid-off 
employees the competitive seniority they had 
before the layoffs without violating the order. 
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respondents themselves. It is tfius unreal- 
istic to elaini that there is no longer a 
(iispute between the ('ity and respondents 
with respect to the scope of the consent 
decree. Respondents cannot invoke the 
jurisdiction of a federal court to obtiiin a 
favorabie modification of a Consent decree 
and then -insidate that ruling from appel- 
late review by claiming that they are- no 
longer interestt?d in the matter, g^irticularly 
when the modification continues to have, 
adverse effects on the other parties to the 
action.^ 

Ill 

The issue at . the heart of this casejs 
whether the District Court exceeded its 
powers in entering an injunction Teqjairing 
white employees to bfc laid off, when the 
otherwise applicable seniority system' 
would have called for the layoff of black 
employees with less seniority.** We are 
convinced that tKe Court of Appeals erred 
in resolving this issue and in affirming ^he 
District Court. 

6. The present case is dislingutshfiblc^ from Vm 
versify of Texas v. C^enisch, 451 U.S. 590^ 101 
S.CI. \mi 68 iaul.2d WS (1981). on which the. 
dissent rchcs in that the defendant in Camen 
isch was not a party to a decree that liad been 
modified by the lower court. When the injiinc 
tion in that case expired, llic defendant was in 
att respects resjored to its prc injunction status. 
Here, the City is faced with a modified consent 
decree thai preveijis it from applying its seniori- 
ty system in tlie manner (fiat it chooses. 

7. Respondents contend iliat the mernorandiim 
ol understanding between the Union and the 
Citv is iftienforceahle imder state laWs citing 
hilettwider v. Firefighters Association Local Un 
ion I7H4, 649 S.W 2d 268 (Tenn.1982) How 

• ever, the validity ol tliat memorandum miclei 
state law is iumnporlant for purposes ol the 
issues presented in this case, f'irst, the Court of 

* Appeals assumed that the memorandum was 
. valid in reaching its decision.' 679 I*. 2d, at 564, 

^ n. 20. Since we arc reviewing that decision, we 
arc* free lo assume the same. Moreover, even if 
the memorandum is unenforceable, tlie City's 
seniority system is still in place. The City uni 
hiierally adopted the seniority system citywide 
in 1973. Tliat policy was incorporated into tlie 
memorandum of understanding with the Fire- 
fighters Union jn I97S, hut its (t)n|d<^ effect, 
including its application to the FircAjArtrnent, 



A 



15,«1 The Court of Appeals" first held 
that the injunction did m more than eti- 
force the terms of the agreed-upon consent 
decree. This specif ic-perfornr^nce ap- 
proach rests on the notion that because the 
City was undtjr a general obligation to use 
its best efforts to incfease the proportion 
of blacks on the force, it breached the 
decree by attempting to effectuate a layoff 
policy reducing the percentage of black em- 
ployees in the Department even though 
such a policy was mandated by the seniori- 
ty system adopted by the City and the 
Union. A variation of this argument is 
that since the decree permitted the District 
Court to enter any later orders that "may 
be necessary or appropriate to effectuate 
the purposes of this decree," 679 F.2d, at 
578 (Appendix), the City had agreed in ad- 
vance to an injunction against layoffs that 
would reduce the proportion of black em- 
ployees. We are convinced, however, t^hat 
both of these are improvident constructions 
of the consent decree. 

continues irrespective of the status of the mem- 
v^orandum. 

8, The dissent's contention that the only issue 
hefWe us is wliellier the District Court so misap- 
pliecl\ the standards for issuing a preliminary 
injimclion that it ahiised its discretion, post, at 
.2600, overlooks what the District Court 
did in ihjs case. The District Court did noi 
purport to apply tlie standards for determining 
whether to i.ssue a preliminary injunction. It 
did not even mention them. Instead, having 
found that the consent decree did "not contcm 
, plate wliat metliod would he used for a reduc 
tion in rank or layoff," the court considered 
"whctlier* or not . . it should cxerci.se its author 
ity to modify the consent decice . " Pctiticin 
for Certiorari, iit A73. As rtoted above, the 
(.Out^l of Appeals correctly recognized that more 
was lit stake than a mere preliminary injunc- 
tion, stating that the "principal issue" was 
"whether the district court erred in modifying 
tlie 1980 Decree to prevent minority employ- 
ment from heing affectpd disproportionately by 
unanticipated layoffs." 679 l*.2d; at 5S1. By 
deciding wlietlier the District Court erred in 
interpreting or modifying the consent dccre^ so 
as to preclude the City from applying its seniori- 
ty system, wc do not, as the di.sscnt shrills, 
attempt to answer t quc^on never faced by tljc 
lower courts. 
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♦ It is to be recalled that the "scope of a^ 
consent decree must be discerned within its 
four cornefs, and not by reference to what 
might satisfy the purposes of one of the 
parties to it" or by what "might have been 
written had the plaintiff established hi« 
factual claims and legal theories in litiga- 
tion." Vnitexl States ik Armour & Co., * 
402 U.S. 67.S, (iSl-682, 91 S.Ct. 1752, 1757, 
29 L.Kd.2d 25(5 (1971). Here, as the Dis- 
trict Court recognized, there is no mention 
of layoffs or demotions within the four 
corners of the decree; nor is there any 
suggestion of an intention to depart from 
the existing seniority system or from the 
City's arrangements with the Union. We 
cannot believe that the parties to the de- ' 
.cree thought that the City would simply 
disregard its arrangementi^ with the Union 
and the seniority system it was then follow- 
ing. Had there b^eh any intention to de- 
part from the-seniority^plan in the event of 
layoffs or demotions," it is much more rea- 
sonable to believe that there: would have 
been expregs provision to that^ effect 
This is particu1{)iyy true since the decree 
stated that it was not "intended to conflict 
with any provisions" of the 1974 decree, 
679 P\2d, at 574 (Appendix), and since the 
latter decree expr^l^sly anticipated that the 
City would recognize seniority, id., at 572. 
It is thus not surprising thatwjien the City 
anticipated layoffs and demotio^s^ it in the 
first instance faithfully followed its preex- 
isting seniority system, plainly having no 
thought that it had already agreed to de- 
part fronr it. It therefore cannot be said 
that the .express terms wof the decreb con- 
templated that such an^^junction would be 
entered. 

(7) The argument that the injunction 
wa» proper because it carried out the pur- 
poses of the decree is equally unconvincing. 
The decree announced that? ita purpose was 
**to relnedy past hiring and promotion prac- 
tices" of the Department, id., at 57r>~576, 
and to settle the dispute as to the *'appro- 
priate- and VJiHid procedures for hiring and 
, promotion," id., at 574. Thp decree went 
on to provide the agreed-upon remedy, but . 



as we have indicated, that remedy did not 
include the displacement of white employ^ 
ees with seniority (^er blacks. Further- 
more, it is reasonal)le to believe that the 
"remedy", which it was Uie purpose of the 
decree to provide, would not exceed th6 

•bounds of the remedies that are appropri- 
ate under Title VII, at least absent some 
exprebis provision to that effect As our 
cases have made clear, however, and as 
will be reemphasized ln»low. Title VII pro- 
tects bona fide- seniority systems, and it is 

. inappropriate^ to deny an innocent employee 
the benefits of his seniority in order to. 
provide a remedy in a pattern or practice 

^suit*sucli as this. We thus have no doubt 
that the CAly considered its system to be 
valid an3 that it had no intention of depart- 
ing froiji it when it agreed to the 1980 
decree. 

Finally, it must^be remembered that nei- 
ther the Union nor the non-minority em- 
ployees were parties to the suit when the 

• 1980 decree was entered; Hence the entry 
of that decree cannot be said to indicate 
any agreement by them to any of its terms. 
Absent the presence of the Union or the 

• non-minority employees and an opportunity 
for them to agree or disagree with any 
provisions of the decree that might en- 
croach on their rights, it seems highly un- 
likely that the City would purport ^to bar- 
gain away non-minority rights under the 
t^en-existing seniority system. We there- 
fore conclude that the injunction does not 
merely enforce the agreement of the par- 
ties as reflected in the consent decree. If 
the injunction is to stand, it must be justi- 
fied on some olh^r b^sis. 

B 

[8] The C/Ouft of Appeals held that even 
if the injunction is not viewed as compel- 
ling compliance with the terms of the de- 
cree, it was still properly entered because 
the District Court had inherent authority to 
modify the decree when an' economic crisis 
unexpectedly required layoffs whith, if car- 
ried out as the City proposed, would under- > 
mine the affirmative action outlined in the 
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decree and impose an undue hardship on 
respondent*. Thi^ was true, the court 
held, even though the modification conflict- 
ed with a bona fide seniority system 
adopted by the City, The Court of Appeals 
ei^red in reachinjf this conclusion.* 

, 191 Section 703(h) of Title VII provides 
.that it ia not an unlawful employment prac- 
,tice to apply different standards of compen- 
sation, or different terms, conditions, or 
rprivilegcs of employment pursuant to a 
bona fide seniority system, provided that 
such differences are not th^ result of an 
intention to discriminate because of race.'®. 
It is elear that the City had a seniority 
system, that its proposed layoff plan con- 
formed to that system, and that In making 
the settlement the City had not agreed to 
award competitive seniority to any minority 
employee whom the City proposed to lay 
off. The District Court held that the City 
could not follow its seniority system^in 
making its proposed layoffs because its 
proposal was discriminatory in effect and 
hence not a bona fide plan. Section 703(h), 
however, permits the routine application of 
a seniority system absent proof of an inten- 
tion to discriminate. Teamsters v. United 

9, Tlic dissent seems to suggest, post, at 2604^ 
2605, and n. 9. and Justice STEVENS expressly 
states, i^^i, at 2594, that Title VU 'is irrelevant in 
determining whether the District Court acted 
properly in modifying the consent decree. 
However, this Title VII litigation, and in 
affirming modifications of the decree, the Court 
of Appeals relied extensively on what it con 

. $idered to be its authority under Title VII. That 
is the posture in whidh the case comes to us. 
Furthermore, the District Court's authority to 
impose a modificJfioo of a decree is not whplly 
dependent on the decree. "(Tlhe District's 
Court's authority to adopt a consent decree 
comes only from the statute which the decree is 
inter\ded to enforce," not from the parties con 
sent to the decree. System Federation No, 91 v. 
WriKhu 364 U.S. 642, 651, 81 S.Ct. 368, 373, 5 
l..Ed.2d 349 (1961). In recognition of thtl prin- 
ciple, this Court in Wrifikt held that when a 

^ . change in the law brought the terms of a decree 
into conflict with the statute pursuant to which 
the decree was entered, the decree should be 
ifiodlfied over the objections of ont of the par 
'ties bound by the decree. Uy the same token, 
and for the same reason, a dintrict cmirt cannot 
enter a disputed modification of a consent dc- 



State.% 431 U.S. 324, 352, 97 S.Ct 1843, 
1863, 52 L.Ed.2d 396 (1977), Here, the 
District Couftjtself found that the layoff 
proposal was not adopted with the purpose 
or intent to discriminate on the basis of 
race. Nor had the City in agreeing to the 
decree admitted in -any way that it had 
engaged in intentional discrimination. The 
Court of ijyifpeals was therefore correct in 
disagreeing with the District Court's hold- 
ing that th6 layoff plan was not a bona fide 
application of the seniority system, and it 
Would appear that the City could not be 
faulted for following the seniority pfan ex- 
pressed in its agreement with the Union. 
The Court of Appeals nevoctheless held 
that the injunction was proper even though 
it conflicted with the seniority' system. 
This was error. 

[101 To support its position, the Court 
of Appeals first proposed a "settlement" 
thoory, that the strong policy favoring 
voluntary settlement of Title VII. actions 
permitte(f consent decrees that encroached 
on seniority systems. But at this stage in 
its opinion, the C/Ourt of Appeals was sup- 
porting the proposition that even if the 

crec in Title VII litigation if the resulting order 
is inconsistent with that statute. 

Thus, Title VII necessarily acted as a limjit on 
the District Courtis authority to modify the de- 
cree over the objections of the City; the issue 
cannot be resolved scjiely by reference to the 
terms of the decree and notions of equity. 
Since» as we note at , infra, Title VU pre- 
cludes a district court from displacing a non mi 
nority employee with seniority under the con- 
tractually established seniority sy.stcm absent 
either a jfinding that the seniority system was 
adopted with discriminatory intent Or a deter- 
mination that such a renr^edy was necessary to 
make whole a proven victim of discrimination, 
the District Court was precluded from granting 
such relief over the City's objection in this caye. 

ID. Section 703(h) provides that "it shall not be 
an unlawful employment practice for An em- 
ployer to apply different standards of compen 
sation, or different t^rms. conditions, or privi- 
leges of employment pursuant to a bona fide 
seniority or merit system . provided that such 
differences ar<f not the result of an intention to 
discriminate because of race, color, religioh, 
sex, or national origin. . *! 42 U.S.C. § 2000c- 
2(h). 
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injunction was not n^erely enforcing the 
' agreed-upon tt»rnm of the decree, the Uis- 
trict (!ourt had the authority to modify the 
decree over tlie objection of one of *the 
parties. The settlement theory^ whatever 
it« merits miglit otherwise be, has no appli- 
cation when there is no '^settlement" with 
respect toi the disputed issue. Here, the 
agreed-upon* decree neither awarded com- 
petitive seniority to the minority employees 
nor purported in any way to depart from 
the seniority system. 

Ill) A second ground advanced by the 
Court of Appeals in-support of the wnclu- 
sion -that the injunction could be entered 
notwithstanding its conflict with the senior- 
ity system was the assertion that **[i]t 
would be incongruous .to hold that the use 
of the preferred means' of resolving An 
employment discrimination action decreas- 
es the power of a court to order relief 
which .vindicates the policies enrtbodied 
within Title VII, and 42 U.S.C. §§ 1981 and 
19^1." 679 F.2d, at 566. The court con- 
eluded that if the allegations in the com- 
plaint had been proved, the District Court 
could have entered an order overriding the 
seniority provisions. Therefore, the court 
reasoned, '*| tjhe trial court had the author^ 
ty to override the Firefighter's Union ^ 
. niority provisiomt to effectuate the pur 
of the 1980 Decree/' 679 F.2d, at 

ThV difficulty with this approach is that 
it overstates the authority of the tfial court 
to disregard a seniority system in fashion- 
ing a remedy after a plaintiff has success- 
fully proved that an employer has followed 
a pattern or practice having a discriminato- 
ry effect on black appKcants or employees. 
If individual members of^^a plaintiff class 
demonstrate^ that they have been actual 
vit>tjims of the discriminatory practice, they 
may be awarded competitive seniority and* 
given their rightful place on the seniority 
roster. This much is clear from Franks v. 

• i 

It. I.owet courls have uniformly held thai relief 
for actual victims docs not extend to bumping 
employees previou.sly occupying jobs. See e.g.,. 
Pattersifft v. American Tohaao Co., S3S F.2d 
257. 267 (CA4). cerL dctued. 429 U.S. 920, 97 




. Bounnan Tramportation Co., A2\ U.S. 
747, 96 S.Ct. 1251, 47 L.Ed.2(l 444 (1976) 
and TeamHtVTH v. United Sfalc.s, VM U.S. 
324^97 a.CL im, 52 I..Kd.2(l .196 (1977). 
Tjifamsleri% however, also made dear llial 
mere membersliip in the disadvanUiged 
class is insufficient to warrant a seniority 
award; each individual niu.st provA* thai the 
discriminatory practice had an impart on 
him. m U.S., at 97 S.(H., at 

1870-1872. Kven when an individual 
shows that the (liscrinu|Uitory practice htfs 
had an .impact on him, he is not automati- 
cally entitled to have a non-minority em- 
ployee laid off to make room for him. He 
may have to wait until a vacancy occurs,*^ 
and if there are non-minority employees on 
layoff, the Court must balance the equities 
^in determining who is entitled to the job. 
Teamsters, supra, 431 U.S„ at 371-m, 97 
S,Ct.. at 1872-1875. See also Ford Motor 
Co. V. EEOC^ 458 U.S. 219. 236^240, 102 
S.Ct. 3057, 3068-3070, 73 L.Kd.2d 721 
(1982). Here, there was no finding that 
any of the blacks protected from layoff had 
been a victim of discrimination and no 
award of competitive seniority to any of 
them. Nor had the parties in formulating 
the consc;^t decree purported to identify 
^'Vy specific employee entitled to particular 
lief other than those listed in the exhibits 
(tached to the decree. It therefore seems 
to us that in light of Teamsters, the Court 
of Appeals imposed on the parties as an 
adjunct of settlement something that could 
not have been ordered had the case gone to 
trial and the plaintiffs yroved that a pat 
tern or practice of discrimimition existed. 

[12, 13J Our, ruling in Teninsters tluit a 
court can award competitive seniority onl> 
when the beneficiary of the award has ao 
tually been a victim of illegal discrimina- 
tion is consistent with the policy behind 
§ 706(g) of Title VII, which affects the 

S.Ct. 314. SO I.Hd.2d 286 (1076); IamI 
United Papermakers and Paperwork's v. United 
States. *16 980. 9ftft (CAS cert, de 

nied, 397 U.S. 919, 90 S.Ct, 926. 2.S L.P.d.2d 100 
(1970). 
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remedies available in Title VII liligation.'' 
That policy, which is to provide make-whole 
relief only to those who have been actual 
victims of illegal discrimination, was re- 
peatedly expressed by the sponsors of the 
Act during the congressional debates. Op- 
ponents of the legislation that became Title 
VII charged that if the bill were enacted, 
employers coUld be ordered to hire and 
promote persons in order to achieve a ra- 
cially-balanced work force even though 
those persons had not been victims of ille- 
gal discrimination.^^ Responding lo these 
charges^ Senator Humphrey explained the 
limits on a court's remedial powers as fol- 
lows: Jj^ ' 
**No cojurt order can require hiring, rein- 
statement, admission to membership, or 
payment of back pay for anyone who 
was Viot fired, refused employment or 
advancement or admission to a union by 
an act of discrimination forbidden by this 
title. This is stated expressly in the last 
sentence of Section 707(e) [enacted with- 
out relevant change as § 706(g) ] . . ^ . 
Contrary to the allegations of some oppo- 
nent of this title, there is nothing in it 
that will ^ive any power to the (Commis- 
sion or to any court to require . . . firing 
... of employees in order to meet a 
racial 'quota' or to achieve a certain ra 



An interpretative memorandum of the bill 
entered into the Congressional Record by 
Senators Clark and Case likewise made 
clear that ^ court was not authorized to 
give preferential treatment to non-victims. 
*'No court order can require hiring, rein- 
statement, admission to membership, or 
payment of back pay for anyone who Was 
not discriminated against in violation of 
[Title VII]. Thitf is stated expressly in the 

last sentence of section [706'(g)] *' Id., 

at 7214. 

[14] Similar assurances concerning the 
limits on a court's authority to award 
make-whole relief were provided by sup- 
porters of the bill throughout the legisla- 
tive process. For example, following pas- 
sage of the bill in the House, it6 Republican 
House sponsors ()ubli3hed a memorandum 
describing the bill;* Referring to the reme- 
dial powers given the courts by the bill, the 
memorandum stated: "Upon conclusion of 
the trial, the federal court may enjoin an 
employer or labor organization from prac- 
ticing further discriminati^and may order 
the hiring or reinstatemenn)f an employee 
or the acceptance or reinstatement of a 
union member. But Title VII does not 
permit the ordering of racial quotas in 



cial balant^e. That bugaboo has been - lousiness or unions , , /d., at 6566 (em- 
brought up a dozen times^ but is non* phasis added). In like manner, the princi- 
existent.'* 1% Cong.Rec. 6649 (remarks pal Senate sponsors, in a bi-partisan news 
of Sen. Humphrey). ^ letter delivered during, an attempted fili- 

count of rac^, color, religion, sex, or nalional 
origin or In violation of § 704(a) of this title.'' 
42 U.S.C. § 2000c-?(g). 



12. Section 706(g) provides: "If the court finds 
that the respondent has intentionally engaged in 
or is intentionally engaging in such unlawful 
employment practice charged in the complaint, 
the court may ei^oin the respondent from en« 
gaging in such unlawful employment practice, 
and order such affirmative action as may be 
appropriate, which may include, but is not lim- 
ited to. reinstatement ot hiring of employees, 
with or without hack pay ... or any other 
equitable relief as the court deems appropri- 
ale. . No order of the court shall require the 
admission or reinstatement of an individual as a 
member of a union or the hiring, reinstatement, 
or pfomotion of an individual as an employee, 
or the payment lo him of any back pay, if such 
individual was refused admlsiion, suspf nded, or 
expelled, or was refused employment or ad 
vancemeni or was suspended or discharged for 
any reason other than discrimination on ac- 



13.. See H.R.Rep. No> 914, 88th Cong., 1st Sess. 
72-73 (minority report), U.S.Code Cong. & Ad* 
min.Ncvas 1964, 2355; 110 Cong.Rec. 4764 (re 
marks of Sen. Hrvin and Sen. Hill); id, at 5092, 
7418-20 (remarks of Sen. Robertson); iV/., at 
^8500 (remarks of Sen. Smathers); id, at 9034- 
35 (remarks of Sen. Stennis an$l Sen. Tower). 

14. Senators Clark and Case were the bipartisan 
"captains'* of Title Vll. We have previously 
recognized the authoritative nature of their in* 
terpretative memorandum. American Tobacco 
Co, V. Patterson, 456 U.S. 63. 73. 102 S.Ct. 15.34, 
1539, 71 l..lid.2d 748 (1982); Teamsters, supra, 
431 U.S., ^ 352, 97 S.Ct., at 1863. 
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buHter t<) ench Henutor Bupporting the bill, 
oxplttined that "tu)nder title VU, not even a 
(/ourt, much Ighh the CommisHion, could 
order racifil quotas or the hiring, rcinHtate*^ 
ment, udmiHsion to memberflhip or t)ayment 
of back pay for anyone who is not discrimi- 
nated against in violation of this title/' 

/rf., at \mv^ 

(15,16) The Courts of Appeals holding 
that the District Court's order was permis- 
sible as a valid Title VII remedial order 
ignores not only our rulinff in Teamslers 
but the pplicy behind 8 70fl(f() us well. Ac- 
cordinjjfly, that holdinjf cannot serve as a 
hiiBis for sustaining the District Court'^ 
order 

(17,18) Finally, the Court of Appeals 
was of the view that the District Court 

Jrdered no more than that which the City 
nilaterally could have done by way of 

15. The disscnl suggests thni Congress aban 
doned thrs policy in 1972 when it amended 
§ 706(g) U) miike clear that a court in.iy award 
"any other equitable relief that the court deems 
appropriate. Post, at 2609-2610. As support 
for this proposition the dissent notes that prior 
to 1972» some leileral couiis had provided reme 
dies to those who had nb\ proven thai they were 
vit'tims. It then observes that in a section hy 
section analysis of the bill, lis sponsors stated 
that "in any areas where a specific contrary 
intention is not indicated* it was assumed that 
the present case law as developed by the courts 
would (ontiniie to govern the applicability and 
construction of Title VII." 118 Cong.Rcc. 7167 
(1972), 

We have already rejected, however, the con 
tention that Congress intended \f> codify all ex 
isting Titlu^VII decisions when it made this brief 
statement. See Teamsters, supra, 4.11 U.S., at 
n. 19. 97 S.Ct.. at 1864, n. 19. Moreover, 
the statement on its face refers only to those 
.sc'cttons not changed by the 1972 amendments. 
It cannot serve as a basis for discerning the 
effect of the changes that were made by the 
amendment. Mnally. and of most importance, 
in a later portion of the same scction by section 
analysis, the sponsors explained their view of 
existing law and the effect Ihat the amendment 
would have on that law. 

*The provisif)ns of this subsection are intend 
ed to give the courts wide discretion exercising 
their equitable powerft to fashion the most ( om- 
plete relief possible. In dealing^with the present 
^ 706(g) the courts have stressed that (he^ Mope 
of relief under that septum of the Act is intended 
to make victims of unlawful discrimination 
whole, and that the attainment of this objective 



adopting an affinnative action proj^ram. 
Whether the ("ity, a public employer, could 
have Uiken' this course without violatin(( 
the Ikw is an iHHue we n^iH^d not deride. 
The fact is that in this case the ("ity took 
no .such action and that the modification of 
the decree was imposed over its objection.'' 

We thus are unable to a^ree either that 
the order entered by the District Court was 
a justifiable effort to enforce the terms of 
the decree to which the (yity had agreed or 
that it was a legitimate modification of the 
decree t^at could be imposed on the City 
without its consent. Accordingly, the judg- 
ment of the Court of Appeals is reversed. 

// is so ordered. 

Justice O'CONNOR, concurring. 

The various views presenttnl in the opin 
ions in this case reflect the unusual proce- 

rests not only upon the elimination of the par 
licular unlawful eniploymeni practice com 
plained of. but also requires that persons of^ 
grieved by the consequences and effects of the 
unlawful employment practice be. so far as pos 
sibie, restored to a position where they would 
have been were it not for the unlawful discrimi- 
halion." Id., at 7168 (emphasis added). 

As we noted in Franks, the 1972 amendments 
evidence "emphatic confirmation that federal 
courts are empowered to fashion such relief as 
the particular circumstances of a case may re 
quire to effect restitution, making wbole insofar 
as possible the victims of racial discrimination,** 
424 U.S., at 764, 96 S.Ct., at 1264 (emphasis 
added). 

16. Neither does it suffice to rely on the District 
Court's remedial authority under (j§ 19R1 and 
1983.' Under those sections relief is authorized 
only when there is proof or admission of inten- 
tional discrii]iination. Washington v. Davis, 
U.S. 2^ 96 S.Ct. 2040. 48 l..l'd,2d 597 (1975); 
(General Huilding Contractors Association v. 
Pennsylvania, 458 U.S. 175. 102 S.Ct. 1141, 73 
l.-i:d.2d 835 (1982). Neither precondition was 
satisfied here. • 

17' The Court of Appeals also suggested thaPUn 
der United States v. Swift A Oh, 286 U.S. 106, 
1 14^115. 52 S.Ct 460. 462. 76 L.Rd. 999 (1932), 
the decree properly was modified pursuant lo 
the District Court's equity jurisdiction. fUil 
Swift cannot he read as authorizing a court to 
impo<te'a modification of a decree that runs 
coiliitet to statutory policy, see n. 9, supra, hcrt 
§fi 703(h) and 706(g) of Title VIL" 
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dural poHture of the case and the difficul- 
ties inhert^nt in allocating the burdens of 
recession and fiscal austi^rity. I concur in 
the Court's treatment of these difficult is- 
sues, and write separaU^ly to reflect my 
undersU^nding of what the Court holds to-^ 
day. 

I 

To appreciate the, ("ourt's disposition of 
the mooliiesN issue, it is necessary to place 
this case in \{^ complete [)r()ce(lural per 
s| active. The parties a^ree that the Dis- 
trict Court and the Court of Appeals were 
presented with a "' case or controversy*' in 
every sense contemplated by Art. Ill of the 
ConstitutioiL Respondents, as trial-plain- 
tiffs, initiated the dispute, asking the' Dis- 
trict Court preliminarily to enjoin the City 
from reducing the percentage of minority 
employees in various job classifications 
within the Fire I)e[)artment. Petitioners 
actively opposed that motion, arguing that 



case can be dismissed a8;moot. See Brief 
for Respondents 26-28. 

I agree with the Court that petitioners 
and respondents continue to wage a contro* 
versy that would not be resolved by merely 
vacating the [)reliminary injunction. As a 
result of the District Court's order, several 
black employees have ' more seniority for 
purposes of future job decisions and en- 
titlenlents than they otherwise would have 
'under the city*s seniority system. This 
added seniority gives them an increased 
expectation of future promotion, an in- 
creased priority in bidding on certain jobs 
and jobu^^ransfers, and an increased protec 
tion from future layoffs. Those individu 
als, who are members of the respondent 
class, have not waived their increased se- 
niority benefits* Therefore, petitioners 
have a significant interest in determining 
those individuals' claims in the very litiga 
tion in which they were originally won. As 
the Court of Appeals noted, if petitioner 
respondenUs had waived any right to such ) employer does not vigorously defend the 



relief in the consent decree itself md, in 
any event, that the reductions-in-force were 
bona fide applications of the citywide se- 
niority system. When the District Court 
held against them, petitioners followed the 
usual course of obeying the injunction and 
prosecuting an appeal. They were, how- 
ever, unsucfessful on that appeal. 

Respondents now claim that the case has 
become moot on certiorari to this Court, 
The recession is over, the employees who 
w^e laid off or demoted have been re- 
stored to their former jobs, and petitioners 
apparently have no current need to make 
seniority-based layoffs. The res judicata 
effects of the District Court's order can be 
^limin?it>cHi by the (>)urt'8 usual practice ot 
vacating the decivHign Mow and remanding 
with instructions to dismiss. See' United 
States IK Munsingwear, Inc., 340 U.S. 36, 
31), 71 S.Ct. 104, 106, 96 L.Kd, 36 (1950), 
Thus, respondentH conclude that thte validi- 
ty of the preliminary injunctioh is no longer 
an issue of practical significance and the 

1. Tfiis c:a%c in difttinguiKhable from VnivemUy of 
Texas Camettisch, 451 UJ5. 390. 101 S,CL 



inlplementation of its seniority system, it 
will have to cope with deterioration in em 
ployee morale, labor unrest, and reduced 
productivity. See StotU^ v. MemphiH Fire 
Department, *Z9 F.2d 541, 555, and n. 12 
(CA6 19H2); see also Ford Motor Co. c. 
FEOC\ 45H U.S. 219, 229, 102 S.Ct. 3057. 
3064, 73 L.Ed.2d 721 (1982). Likewise, if 
petitioner-union accedes* to discriminatory 
employment actions, it will lose both the 
confidence of its members and bargaining 
leverage in the determination of who 
should ultimately bear the burden of the 
|)ast (and future) fiscal shortages. See 
ante, at 2584, and^n. 5. Perhaps this ex 
plains why, in respondents' words, "the city 
and union have expended substantial time 
and effort ... in [anj appeal which can win 
no possible relief ffi^hthe individuals on 
whose behalf it hal OTtensibly been pur- 
sued.'^ Brief for Respondents 44. 

When collateral effects of a dispute re- 
main and continue to affect the relationship 
of litigants,' the case is not moot See, 

1830, 68 L.Ed.2d 175 (1981), where the Court 
found that a pctitionor'^t objcctiunft to a prclirtll* 
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e.g., Franks u Bowinan Transportation 
Co., 424 U.S. 747, 755^757, 9H S.Ct. 1251, 
1255^12(50, 47 L.E(i.2(i 444 (197()); Super 
Tire Engineering Co. v. McCorkle, 41(1 
U.S. 115, 121-125^ 94 S.CX. 1()94, 1()97-'1699, 
40 L.Kd.2d 1 (1974); Gray v. Sanders, H72 
U.S. m, 375-37G, H\i S.Ct. HOI, 805-H06, 9 
LKd.2d H21 In such caHes. the 

Oourt does not hesiUite to provide tfcial 
defendants with *'a definitive disposition of 
their objections" on appeal, Pasadena City 
lid. of Education v. Spanglcr, 427 U.S. 
424, 440, 96 S.Ct. 2697, 2706, 49 L.Ed.2d 
599 (1976), because vacating the res judica- 
ta effecti^ of the decision would not bring 
the controversy to a close. See Note, 
Mootness on Appeal in the Supreme Court, 
83 Harv.L.Rev. 16^2, 1677-1687 (1970). As 
the ('ourt wisely notes, "[litigants] cannot 
invoke the jurisdiction of a federal court 
... and then insulate (the effects of that 
court's) ruling from appellate review by 
claiming that they are no longer interested 
in the matter." Ante, at 2585. * 



My understanding of the Court's holding 
on the merita also is aided by a review of 
the place this case Uikes in the history of 
the parties' litigation. The city entered 
into a consent decree with respondents, 
agreeing to certain hiring and promotional 
goals, backpay awards, and individual pro- 
motions. The city was party both to anoth- 
er consent deeree and to an agreement with- 
the union concerning application of the se- 
niority system at the time it made these 
concessions. Respondents did not seek the 
union's participation in the negotiation of 
their consent decree with the <5ity» did not 
include the seniority system as a subject of 
negotiation, and waived all rights to seek 
further relief. When the current dispute 

niirY injunction^ which required it to pay for the 
respondent's sign lauguaKe interpreter, were 
moot. In Camefmvh, the propriety of issuing 
the preliminary injunclion was really no longer 
of concern to the parties, and the real Imuc-- 
who should pay for the Interpreter— was better 
handled in a separate pi (n eeding. Id,, at 394-^ 
198, 101 S.Ct., ot 18.^.1-1835. In this case, be 
cause the parties arc in an ongoing relationship, 



arose> the District Court rejected respon- 
dents' allegation that the- seniority system 
had been adopted or applied with any dis- 
erimitiatory animus. It held, however, that 
"modification" was appropriate because of 
the seniority system's discriminatory ef- 
fects. Dndfr these circumstances, the 
Court's concliv^ion that the District Court 
had no authority to order main ten an(;e of 
racial percentages in the Department is, in 
my view, inescapable. 

Had respondents presented a plausil le 
case of discriminatory animus in the adop- 
tion or application'^of th^ seniority system, 
then the ("ourt would be hard pressed to 
consider entry of the preliminary injunction 
an abuse of discretion. But that is not 
what happened here. To the contrary, the 
District Court rejected the clainr) of discrim- 
inatory animus, and the Court of Appeals 
did \iot disagree. Furthermore, the Dis- 
trict Court's erroneous conclusion to the 
contrary, maintenance of racial balance in 
the Department could not be justified as a 
correction of Un employment policy with an 
unlawful disproportionate impact. Title 
VII affirmatively protects bona fide senior- 
ity systems, including those with discrimi- 
natory effects on minorities. See Ameri- 
can Tobacco Co. v. Patterson, 456 U.S. 63, 
(>r), 102 S.Ct. 1534, 71 L.Ed.2d 748 (1982); 
Teamsters v. United States, 431 U.S. 324, 
352, 97 S:Ct. 1843, 1863, 52 L.Ed.2d 396 
(1977). 

Therefore, the preliminary injunction 
could only be justified as a reasoiiable in- 
terpretation o( the consent decree or as a 
^permissible eXl>1fc*tke.of the District Court's 
authority to modify that consent decree,* 
Neither justification was present here. 
For the reasons stated by the Court, ante, 
at 258(>-2587, and Justice STEVENS, post, 

they have a continuing interest in the propriety 
of the preliminary relief itself. Camenisvh ex- 
pressly distinguishes cases likt this one, where 
(he parties retain "a legally cogni7iible interest 
in the determination whether the preliminary 
injunction was properly granted!.)" ^d., at 394, 
101 S.Ct., nt 183.1; see niso id., at 397, and n. 2, 
101 S.Ct., at 1834, and n. 2. 
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at 2^)%, the consent decree it«elf cannot 
fairly be interpreted to bar une of the se- 
niority pohcy or to require maintenance of 
lacial bahincos previously achieved in the 
event layoffs became necessary. Nor can 
a district coijrt unilat^Tally modify a con- 
sejil ik^'vv to adjust racial imbalances or 
to provide retroactive relief that abrogates 
lei^ritimate expectations of other employees 
ahd applicants. Sea Steelworkers ii Welh 
er, m U.S. 193, 20ry~Z01, 99 S.Ct. 2121, 
2T2H 2n% «l L.Ed.iJd 480 (1979); Pcunnde^ 
na City Hd. of Education v, Spangler, 
.supra. 427 U.S., at 436-438, 96 S.Ct., at 
27()4-iJ70r). A court m^y not |?rant prefer 
(Mitial treatment to any individual or group 
simply l)ecause the group to which they 
belong is adversely affected by a bona fide 
senic^rity system. Rather, a court may use 
its remedial powers, including its power tb 
modify a consent decree, only to prevent 
future violations and to compensate identic 
fied victims of unlawful discrimination. 
See Tmnislcrs ik United States, ^upra, 
431 U.S.. at 367-371, 97 S.Ct, at 1870-1872; 
Mi in ken v. Bradley, 433 U.S'. 267, 280^281, 
!)7 S,(U. 2749, 27r)7, 53 L.Kd.2d 745 (1977); 
see'also University tof Califortna RegenLr 
V. liakke. 438 U.S. 307-30?)Nand n. 44, 
98 S.(^ 2783, 2757-2758, and n. 44, 57 
lJMl.2d 750 (1978) (POWKLL. J., announc- 
ing the judgment of the Court). Kven 
wh(Mi its remedial powers are properly in- 
voked, a district court may award preferen- 
tial treatment only after carefully balanc- 
ing the competing interests of discrimi 
natr(^s, innocent employees, and the em 
ployer. Set^ Ford Motor Co. k EEOC, 458 
U.S.. at 239-240, 102 aCt, at 3070; Teayn^ 
stvrs V, UnitedlSiates, supra, 431 U.S., at 
371-376, 97 S.Ct., at-1872--1875. In short, 

2. Unlike ihc dissenters and Justice STF.VIiNS, I 
(irul persuasive the Court's reasons Tor holding 
Title Vi I relevant to analysis of the nioclifiCiitiori 
issiir, SCO ante^ at i^si, and n. li^.'and ihc 
Court's appli<;Hlioti of Title yU's provisions lo 
the facts of the pre.senl controversy. 

'Absent a judicial delerniinalion. die Cc^N); 
pany cannot alter the collecflvir biirgainihg 
a^:f cement without the Unions consent/' WJt 
: Crarr A Oy v. U>ad 461 U.S. — , , 
103 set. 2177, 2\1% 76 LF.d,2^ 2n Umh 



no matt(»r how .significant tthe change in 
circumstance, a district coi^jt cannot unilat- 
erally modift avconsent decree to adjust 
racial halancey^n. the way Che District 
('ourt did hetj^^ 

To be surtvOn 1980, respondents could 
have gone to Jj'ial and established, ilfegal 
discrimination in the Department's 4)ast hir- 
ing practices, identified its specific vicffms, 
«id possibly obtained retroacljive seniority 
mr those individuals. Alternatively, in 
1980, in negotiating the consent decree, 
respondents couki have sought the partici- 
pation of the union,^ negotiated the identi- 
ties of the specific victims with the union 
and employer, and possibly obtained limited 
fornis of retroactive relief. But respcm- 
dents did none of these things. They Chose 
to avoid the costs and hazards of litigating 
their claims. They negotiated with the em* 
ployer without inviting the union^s partici- 
pation. They entered into a consent decree 
without establishing any specific victim*s 
identity. And, most importantly, they 
waivlul their right to seek further relief. 
To allow respondent's to obtain relief prop- 
erly reserved for only identified victims or 
to prove their victim status now would 
underntine the certnjnty of obligation that 
is condition precedent to employers' accept- 
ance of, and unions' cowsent to, employ- 
ment discrimination settlements. See 
Steehvorkers ik Wet)er, mpra, 443 U.S., at 
211, 99 S.Ct., at iJ731 (BLACKMUN, J., 
concurring) (eniployt^Vs enter into settle^ 
ments to avoid back pay responsibilities 
iind tt) reduce disparaU^ impact claims). 
Modification^ requiring irmintenance of ra- 
cial balance would not encourage valid set" 
tieirients ^ of employment discrimination 

Tlui.s, !f innocent eniployees are io be required 
to make any siuririees in the final consent de 
crce, they must be represented and have had 
full participation rights in iho negotiation pro- 

CCRS. . 

4. ITie policy favoriuK voluntary scttleindnt does 
not, of course, countenance urdawful diftcrimi- 
;:tiation against existing einiiiloyees or applicanl.<t. 
iSt^e Mvfhuudd k Santu /r Trail trafisportatkm 
Co., 427 U,S. 271. 27K 2%. Q6 .S.Ct. 2574, 2577- 
2586, 49 L.Hd.'2d 493 (1976) (^itlc .VII and 42 
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caaea. They would impede them. Thus, 
when the Court states that this preferential 

. relief could not have been awarded even 
had this ause gone to trial, see ante, at 
2589p it is holding reapondente to the bar- 
gain they struck during the consent. decree 
negotiations in 1980 and thereby furthering 
the ^statutory policy of voluntary settle- 
ment. See Carson v. American Brands, 
Inc., 450 U.S. 79, 88, and n. 14, 101 S.Ct. 

. 993, 998, and n. 14, ()7 L.Ed.2d 59 (1981). 

In short, the Court effectively applies the 
criteria traditionally applicable, to the- re- 
view of preliminary injunctions. See Do- 
ran IK Salem Inn. Inc., 4^22 U.S. 922, 9H1. 
95 S.(U. 2561, 2567k45 LEd.2d 648 (1975). 
When the Court disapproves the prelimi- 
nary injunction issued in thift case, it does 
so because irespondents had .no chance of 
succeeding tm the merits of their claim. 
The District fJourt had li^ authority to or 
der the Department to maintain its current 
racial balance or to provide preferential 
treatment to blacks. It therefore abused 
its discretion. On this understanding, I 
join the opinion and judgment rendered by 
the Court today. 

Justice STEVENS, concurring in the 
judgment. 

The District Court's preliminary injunc- 
tion <tmains. reviewable because of its con- 
tinuing effect on the city's personnel poli- 
cies. That injunction states that the city 

U.S.C. § 1981 prohibit discrimination against 
whites as well as blacks); Sfeelworkers k Web$r, 
443 U.S. 193, 20a^209, 99 S.Cl. 2721. 2729-i730. 
61 L.Ud.2d 480 (1979) (listing attributes that 
would make affirmative action plan impermissi- 
ble); cf. rV/., at 215, 99 S.Ct., at 2753 (BLACK- 
MUN, J., concurring) (".seniority is not in issue 
because the craft training program is new and 
does not' involve an abrogation of prp^xisting 
seniority rights"). 

t See also supra, al 258I-2582, n. 6. There 
were actually three injunctive orders entered by 
the District Court, each applying to different 
positions in the Memphis Fire Department. All 
U5;e substantially the same language. 

2* In thif respect. Ihi^ litigation is'stmilar to City 

of i4}S Angeles v^. Lyons, 461 U.S. . , 103 

S.Ct. \m, » 75 LEd.2d 675 (1983). Tltcrc. 



may *'not apply the seniority policy pro- 
posed insofar as it will decrease the per- 
centat^e of black [persona] in the Melpphis 
Pire Department." ^ Thus, if the city faces 
a need to lay off Pire Department employ 
ees in the future, it may not apply its 
seniority system. I cannot say that the 
likelihood that the city will once ajfaiii face 
the need to lay off Pir^ Department em- 
ployees is so remote that Uie crty has no 
stake in the outcome of this liti^jation.^ 

In my judjrment, the* Courtis discussion 
of Title VII is wholly advisory. This case 
involves no issue under Title VII; it only 
involves the aclmiinstration of a consent 
decree. The District Court ^entered the 
consent decree on April 25, 19ff0, after hav- 
ing given all parties, including all of the 
petitioners in this Court, notice and oppor- 
tunity to object to its entry. The consent 
decree, like any other final judgment of a 
district court, was immediately appealable. 
See Carson v. American Brands, Inc.. 450 
U.S. 79, 101 S.CL 99a, 67 L.Ed.2d 59 (1981). 
No appeal was taken. Hence, the consent 
decree became a final judgment binding 
upon those who had had notice and oppor- 
tunity to object; it was and ia a legally 
enforceable obligation. If the consent de- 
cree justified the District Court's prelimi- 
nary injunction, then that injunction should 
be upheld irrespective of whether Title VII 
would authorize a similar injunction.^ 

an injunction against the use of chokcholds by 
the city's police department was held not to be 
moot despMe the fact that the police board had 
instituted a voluntary n.oratorium of indefinite 
duration on chokeholds, since the likelihood 
that the city might one day wish to return to its 
former policy was not so remote as to moot the 
case. See also Carroll v. Princess Anne, 393 U.S. 
175, 178^17^, 89 S.Ct. 347, 350. 21 L.Ed.2d 325 
(1968). 

3» The Court seems to suggest that a consent 
decree cannot authorize anything that would 
not constitute permissible relief under Title Vlt 
Ante, at 2588. 1 share Justice BLACKMUN's 
doubts as to whether this is the correct test. 
Sec /KM/, at 2605. n. 9, 2606*2607. The 
provisions on which the Court relies, 42 U.S.C. 
§§ 2000e-2(h) and 2000e-5<g), merely state that 
certain seniority arrdngements do not violate 
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Therefore, what governH thm case is not 
Title VII, but the consent decree.** 

There are two ways in which the District 
C^)urt's injunction could be justified. The 
first is as a construction of the consent 
decree. If the District Court had indicated 
that it was merely enforcing the terms of 
the consent decree, and had given some 
ndjcation of what portion oT that decree it 
|vas interpreting, I might be hard pressed 
Tito (H)nj;ider the entry of the injunction an 
abuse of discretion. JTowever, the District 
'Courl never*"stiitedJmat it v^m construing 
the decree, nor (U^t provid^ even a jfough 
indication of thjG portion ^f'the decree on 
whicli it relied. There is simply nothing in 
the record to justify the conclusion that the 
injunction was based on a reasoned con- 
struction of the consent decree.^ 

The second justification that could exist 
for the injunction is that the District Court 
entered it based on a likelihood that it 
would modify the decree, or as an actual 
modification of ttie decree.^ As Justice 
BLACKMUN explains, post, at 2602, 2605, 
modifinition would have been appropriate 
if respondents had demonstrated the pres- 
• ence of changed circumstances, fcjowever, 

Title VII. and define the limil.s of appropriate 
relief for a Title VII violation, respectively. 
They do not place any limitations on what the 
parties can agree to in a consent decree. The 
Court docs' not suggest that any other statutory 
provision was violated by the District Court. 
The (!oiirt itself acknowledges that the adminis 
t ration of a consent decree must W tested by llie 
four corners of the decree, and not by what 
iTiight have been ordered had respondents pre 
vailed on the merits, ante, at 2586, which makes 
its subsequent discussion of Title Vll all the 
more puz/.ling. 

4. If the decree had been predicated on a finding 
that the city had violated Title Vll» the remedial 
policies imderlying that Act might be relevant, 
at least as an aid to construction of tlie decree. 
Hut since the settlement expressly disavowed" 
any su( h finding, the Court*« exposition of Title 

» VI! law is unnecessjiry. 

5. Justice BIJVCKMIJN explains, /ww/, at^2601 
260^. how the consent decree could be construed 

jostify the injunction. I find nothing in tlie 
lecord mdicating that this is die theory the 
Dislrid Court a( tually employed. While I rec, 
ogni/e that preliminary injunction prcKccdings 



the only ^'circumstance" found by the Dis- 
trict ('curt was that the city's proposed 
layoffs would have an adverse effect on 
the level of blacl^ employment in the fire 
department. App. to Pet. for Cert ATIt- 
A76. This was not a *'chanKed" oircum- 
sUince; the percentage blacks employed 
by the Memphis Vire jfepartment at the 
time the decree was entered meant that 
even then it was apparent that any future 
seniority-based layoffs would, have an ad- 
verse effect on blacks. Thus the findmg 
made by the District Court was clearly 
insufficient to support a modification. of the 
consent decree, or a likelihood thereof. 

Accordingly, because I conclude that the 
District Court abused its discretion in en- 
tering the preliminary injunction at issue 
here, I concur in the judgment. 

Justice BLACKMUN, with whom Justice 
BRENNAN and Justice MARSHALL join, 
dissenting. 

Today's opinion is troubling less for the 
law it creates than for the law it ignoretj. 
The issues in these cases arose out of a 
preliminary injunction that prevented the 

are often harried affairs and that district courts 
need substantial leeway in resolving ihem. it 
nevertheless remains the ca.sc thatlhcre must be 
something in the record explaining the reason* 
ing of the District Court before it may be af 
firmed. That is the purpose of Fed. Rule Civ. P. 
6S(d) s requirement tha| "Ic]very order granting 
an injunction and every restraining order shall 
set forth the reasons for its issuance . ." 

6. It seems likely thai this second Justification 
was the actual basis for the entry of the injunc * 
tion. The District Court's phrasing of the ques 
lion it faced was whether "it should exercise its 
authority to modify a Consent Decree/'\App. to 
Pet. for Cert. A73. The focus of the Cowl of 
Appeals' opinion reviewing the preliminary in 
junction was the "three grounds upon which a 
Consent Decree may later be modified,'* SfoH.s v. 
Memphis Fire Dept, 679 F.2d S4I. S6() (CA6 
1981). 'Most imp(»rlanl. the practical effect of' 
the District Court's actir)n indicates that it 
shoidd be ttealed as a ruodificalioii. Until it is 
reviewed, it will effeitivcly govern the prme 
dure that the city must follow in any future 
layoffs, and tlvit procedure is significantly dif 
ferent from the seniorily system in effect' when 
the consent decree wns negotiated and signed. 
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city of Memphia from conducting a particu- 
lar layoff in a particular manner. Because 
that layoff has ended, the preliminary* in- 
junction \io longer restrains any action that 
the city wishes to take. The Court never- 
theless rejeqjta respondents' claim that 
these cases are moot because the Court 
concludes that there are continuing effecta 
from the preliminary injunction and that 
these create a co{|tinuing controversy. The 
C/Ourt appears oblivious, however, to the 
fact that any continuing legal conse- 
quences of the preliminary injunction 
would be erased by simply vacating the 
cAirt of Appeals* judgment, which is this 
Court's longstanding practice with cases 
that become moot. 

Having improperly asserted jurisdiction, 
the Court then ignores the proper standard 
of review. The District Court's action was 
a preliminary injunction reviewable only on 
an abuse of discretion standard; the Court 
treats the action as a permanent injunction 
and decides the jnerits, even though the 
District Court had not yet tad an (opportu- 
nity to d(x so. On the merits, the Court 
ignores the specific facts, of these cases* 
that make inapplicable the decisions on 
which it relies. Because, in my view, the 
Court's decision is demonstrably in error, 1 
respectfully dissent 

I 

Mootness. ''The usual rule in federal 
cases is that an actual controversy must 
exist at stages of appellate or certiorari 
review an^ not simply at the date the ac- 
tion is initiated." Roe v. Wade, 410 U.S. 
113, 125, 93 S.Ct 705, 712, 35 L.Ed.2d 147 

(1973) . In the absence of a live controver- 
sy, the constitutional requirement of a 
**cafle" or "controversy," ^ce U.S. Cdnst., 
Art III, deprives a federal court gi juris- 
diction. Accordingly, a case, although live 
at the start, becomes moot when interven- 
ing acts destroy the int45rest of a party to 
the adjudication: DeFunia u Odegaard, 
416 U.S. 312, 94 S.Ct 1704, 40 L.Ed.2d 164 

(1974) . In such a Hituation, the federal 
practice is to vacate the judgment and re* 
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mand |he case with a direction to dismiss. 
United States v, Munsingwear, Inc,, 340 
U.S.' 36, 39, 71 S.Ct 104, 106, 95 LEd. 36 
(1950). 

Application of these principles to the 
present cases is straightfarward. The con- 
troversy underlying the suits is whether 
the city of Memphis' proposed layoff plan 
violated the 1980 consent decree. The Dis- 
trict Court granted a preliminary injunction 
limiting the proportion of Negroes that the 
city could layoff as part of its efforts 'to 
solve its fiscal problems. Because of the 
injunction, the city chose instead to reduce 
its workforce according to a modified lay- 
off plan under which some whites were laid 
off despite their greater seniority over the 
blacks protected by the preliminary injunc- 
tion. Since the preliminary injunction was 
entered, however, the layoffs all have ter- 
minated and the city;j[\as taken back every 
one of the workers laid off pursuant to the 
modified plan. Accordingly, the prelimi- 
nary injunction no longer restrains the 
city's conduct and the adverse relationship 
between the opposing parties concerning 
its propriety is gone. , A ruling in this 
situation thus becomes wholly advisory, 
and ignores the basic duty of this Court " 'to 
decide actual controveny^s by a judgmefht 
which can be carried into effect and riot to 
give opinions upon mW questions or ab- 
stract propositions, or to declare principles 
or rules of law which cannot affect the 
matter in issue in the case before it.' " Oil 
Workers v. Missouri, 361 U.S. 863, 367, 80 
S.Ct 391, 894, 4 L.Ed.2d 378 (1960), quot 
ing Milb v. Green, 15? U.S. 651, 653, 16 
S.Ct 132, 133, 40 L.E(f '293 (1895). The 
propfer di8{K)sition, therefore, is to vacate 
the judgment and remand the cases with 
directions to dismiss them as moot 

The purpose of vacating a judgment 
when it becomes moot while awaiting re- 
viejw^is to return the legal relationships of 
the ))arties to their staturf prior to initiation 
of the suit. The (Joyrt explained in Mun- 
singwear that vacating a judgment 
''clears the rfetln for future /relitigation of 
the issues «between the parties and elimi- 



pikkfi(;htbrs local union no. mm v. stotts 

CUc Ai 104 S.Ci. 2576 (1984) 

nuten a jud^'^meixt, review of which was nary injunction 

prevented through happensUinee. When 

that procedure is followed, the rip^hts of 

all parties are preserved; none is preju- 
diced by a decision which in the statutory 

scheme was only preliminary." IMO U.S., 

at 40. 71 ^.iX, at 107. 
Were the. Court to follow this procedure in 
these cases, as clearly it should, the le^jal 
Ti^fhts of the parties would return to thefr 
status prior to entry of the preliminary 
injunction. In the event that future layoffs 
became necessary, respondents would have 
to seek «! new injunction based on the facts 
j)r(vsente(l by the new layoffs, and petition- 
ers could oppose the new injunction on any 
and ftl ^(rounds, including arguments simi- 
lar to those made in these cases. 

. Stru^^^lini^ to find a controversy on 
which to base it« jurisdiction, the Court 
(rffers a variety of theories as to why these 
ca«es remain live. First, it briefly suj<- 
gests that the cases are not moot because 
the prelinjinary injunction continues in ef- 
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feet and would apply in the event of a 
future layoff. My fundamentid diaaprel^ 
ment with this contention is that it incor- 
rectly interprets the prdiminary injunc- 
tion,* Kven if the ('ourt'f^ interpretation of 
the prelinfiinary injunction is correct, how- 
ever, it is ncMietheless true that if the judg- 
ment in these cases were vacaU.Mi, the pre- 
liminary injunction would* not apply to a 
future layoff. 

The Court's second arf^ument ajjainst 
mootness is remarkable. The (*ourt states 
that ever^ if the preliminary injunction ap- 
plies only to the 1981 layoffs, the "rulinRsS" 
that formed the "predicate" for the prelimi- 

I. Il is roadily iippurrnl From llio icrms of. die 
prcliniitinrv itijimc lion that it applied only to^ 
die layoffs contemplated in May 1^81, and that 
the union would have to seek a ne\v injunction 
if il sought to stop layoffs contemplated in the 
finurc. The preliminary injunction applied 
only to the f)osiliyns -lientenant. driver, inspee 
lor, and private—in. wliicli demotion^ or layoffs 
were dicn planned. It makes liule sctisc to 

. . intviprct this preliminary injiuu tion to apply to 
lutnrc layoffs thai might involve different posi 
lions. In addition, the mitiitnum pc'rcenlaj^e of 
Negroes that the chy was to rctaim Was ih;i,t .of 



remain undisturbed/' 
i4?</f, at 2588. The Court then states: 
'*|W]e see no ii\dication that respondents^ 
concede in ur^in^ mootness that these 
rulings were in error and should be re- 
versed. To the contrary, theylcontinue 
to defend them. Unless oy^rtiirned, 
these rulings would require the City to 
obey the modified consent decree and to 
disregard its seniority agreement in mak- 
ing future layoffs." Ibid. ' 

Two as|)ects of this argument provoke com- 
ment. It is readily apparent that vacating 
the judgment in these cases would also 
vacate whatever "rulings" formed the 
'*predicate" for that judgment. There sim- 
ply is no such, thing as a 'Vuling" that has 
a life independent of the judgment in the^e 
cases and that would bind the city in a 
future layoff if the judgment in these case^i 
were vacated. The Court's argument, 
therefore, is nothing more than an oxymo- 
ronic suggestion that the judgment would 
somehow have a res judicata effect even if 
it was vacated — a complete contradiction in 
terms. 

Moreover, and equally remarkable, is the 
notion that respondents must concede that 
the rulings below were in error before they 
can argue that the case is moot. To my 
knowledge, there is nothing in this ("ourt's 
mootness doctrine that requires a party 
urging mootness to concede the lack of 
merit in his case. Indeed, a central pur 
pose of mootness doctrine is to avoid an 
unnecessary ruling on the meritls. 

The^ Court's third argument against 
mootness focuses on the wages and seniori- 
ty lost by white employees during the peri^ 

blacks ''pit'Kntly e;nplov^d*' in Ihosf positions, 
a standard that lias tlo pertinence if lipplied to 
fuliire lavofls when minority employ mcn.t levels 
would be liiglier lliaii in App. to IVt, f<jr 

Cert, in No, 82-229, p. A77. finally, the reason- 
ing of the District Court iri gratiting (he prelimi 
* narv iiijunclion was based expressly , oh «"llie 
effect of these lay off. s and reductions in rank." 
/d, i\\ A78 (emphasis supplied). Thus, it is clear 
that the District Court viewed the preliminary 
injtiiu lion as a respiinsc to the prohleni present- 
ed by the May 1981 layoffs rather Ulan to the 
problem of layoffs gcrterally. 
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od of their layoffs^-and it is undisputed 
that some such pay and seniority were lost.' 
The Court does not suggest, however; that 
its decision today will provide the affected 
workers with any backpay or seniority. It 
is clear that any such backpay or retroac- 
tive seniority for laidoff workers would 
have, to come from the city, not from re- 
spondents.'-^ But the city and the union are 
both petitioners here, not adversaries, and 
respondents have no interest in defending 
the city from liability to the union in a 
separate proceeding. For that reason, 
these suits .involve the wrong adverse par- 
ties for rosotlition of any issues of backpay 
iifrd-^tHmia^ty. 

The ('ourt, nevertheless, suggests that 
the backpay and seniority issues somehow 
keep thest* cases alive despite the absence 
of an adversarial party. The Court states: 
'^Unless the judgment of the Court of 
App^?als is reversed, however, the layoffs 
and demotions were in accordance with 
the law, and .it would be quite unreason- 
able to expect the City to pay out money 
to which the employees had no legal 
right Nor would it feel free to respond 
to the seniority claims of the three white 
employees who . . . lost competitive se- 
niority in relation to all other individuals 
who vyere not laid off, including those 
minority employees who would have been 
laid off but for the injunction. On the 
Other hand, if the Court of Appeals' judg- 
ment is reversed, the City would be free 
to take a wholly diffe^^ent .position with 
respect to back pay and seniority.*' 
Ante, at 2584 (footnote omitted). 

Although the aiftful ambiguity of this 
passage renders it capable of several inter- 
pretations, none of them provides a basis 
on which to conclude that these cases are 
not moot. The Court may mean to suggest 
that the city has no legal obligation to 
provide backpay and retroactive seniority, 

2. In ihc cvcnl l.hal lUc laidoff fircfighlcrs were 
U) bring a sutccssful aclion for backpay against 
Ihc cily, the cit.y would have no claim for reim 
burscrricnt nj^inM rc«ipondcnts for securing an 
allegedly erroneous injunction. No bond was 
posted for the preliminary injunction, and "(a] 
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but that it might voluntarily do so if this 
Court opines that the preliminary injunc* 
tion was improper. A decision in that situ- 
ation, however, would be an advisory opin- 
ion in the full sense — it would neither re- 
quire nor permit the city to do anything 
tjiat it cannot do already. 

It is more likely that the Court means 
one of two other things. The Court may 
nrtean that if the Court of Appeals' decision 
is left stimding, it would have some kiritt of 
preclusive effect in a suit for back pay and 
retroactive seniority brought by the union 
against the city.' Alternatively, the Court 
may mean that if the city sought voluntari- 
ly to give union members the back pay and 
retroactive seniority that they lost, the re- 
spondents could invoke the preliminary in- 
junction to prohibit the city from doing so. 

Evenr if both of these notions were cor- 
rect—which they clearly are not, see n</ra, 
at 2583-2584, and nn.'3, 4, and 5— they are 
irrelevant to the question of mootness. 
The union ^has not filed a suit for backpay 
or seniority, nor has the preliminary injunc- 
tion prevented the city from awarding ret- 
roactive seniority to the laidoff workers. 
Accordingly, these issues simply are not in 
the cases before the Court, and have no 
bearing on the question of friootness. In 
Oil Workers v. Missouri, supra, for exam- 
ple, the Court declined to review an expired 
antistrike injunction issued pursuant to an 
allegedly unconstitutional state /Statute, 
even though th^j challenged statute also 
governed a monetary penalty claim pend- 
ing in state court against the union. The 
Court statecl: " '[Tjhat suit is not before 
us. We have not now jurisdiction of it or 
its issues. Our power only extends over 
and is limited by the eonditions of the 
case now before us: 361 U.S., at 370, 80 
S.Ct., at 396 (emphasis added), quoting 
An^erican Hook Co. v, Kamas, 193 U.S. 
49, 52, 24 S.Ct. 394, 395, 48 L.Ed. 613 

party injured by the Issuance of an injunction 
later determined to be erroneous has no action 
for damages in the ab»t'ntc of a bond." W»R, 

Grace d/ Co, v. I Mai Ihtiott 759, — U.S. . 

n. i4. m S.Ct 2177. 2i8S, n. 14, 76 
L.Bd.2d 298 (1983). 
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(1904). By vacating this judgmont as moot, 
the Court would ensure that in the event 
that a controversy over backpay and retro- 
active seniority should arise, the parties in 
these cases could relitigate any issues con- 
cerning the propriety of the preliminary 
injunction as it relate*; to that controversy. 
Thus, the Court today simply has its rea- 
soning backwards. It pretends that these 
cases present a live controversy because 
the judgment in them might affect' future 
litigation; yet the Court's longstanding 
practice of vacating moot judgments is de- 
signed precisely to prevent that result. 

By going beyond the reach of the Court's 
Article III powers, today's decision improp- 
erly provides an advisory opinion for the 
city and the union. With regard to the 
city's ability to give retroactive seniority 
and backpay to laidoff workers, respon- 
dents concede that neithef the preliminary 
injunction nor the Court of Appeals' juclg- 

3. It was the city's layoff^'policy, nol the preHmi- 
nary injunction, that prevented the laidoff work- 
cr.s from accruing seniority during thcir^'Wjf'offs. 
Paragraph 6B of "Benefits" of the cjryt**written 
"layoff Policy," adopted unilaterally by ihe city 
in April 1981, states: "Employees shall not re- 
ceive seniority credit during their layoff period." 
App. 95. Jf the laidoff workers are to receive 
retroactive seniority, it will be because ihc city 
^chooses lo change this policy — which they al- 
ways have been free td do — nol because the 
' preliminary injunction has been invalidated. 
Although the Court Feigns uncertainty on this 
matter, ante, at 2584, n. 5> as docs Justice 
O'CONNOR in her separate opinion, anie, al 
^581, there is simply no indication in these cases 
that the city wa^s to give the laidoff workers 
retroactive senionW but is unable to do so be- 
cause of the preliminary injunclion. 

•4. It appears that if the union enjoys any con- 
tractual rights at all. they derive from the 
"Meigorandum of Understartding" between the 
union and the city, which indicates that layoffs 
shall be made on the basis of seniority. App. to 
Pet. for Cert, in No. 82-206, p. A81. The Ten- 
nessee Supreme Court recently has confirmed, 
however, that the Memorandum of Under- 
standing confers no enforceable rights, Fulen- 
wider k Firefighters Association lA}cal Union 
1784, 649 S.W.2d 268 (1982), because of state 
law limits on the authority of municipalities 4o 
contract with labor organizations. Thus, the 
likely reason lhat the unfon has not filed a suit 
for backpay is because it has no enforceable 
rights. 
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ment prohibits the city from taking sOch 
a'ction,'^ Brief for Respondent's 30-3U The 
citj^has not claimed anyconfusion oveT its 
ability to make such an award; it simply 
has chosen not to do so. Thus, the opinion 
today provides the city with a. decision to 
ensure that it can do something that it has 
not claimed any interest in doing and has 
not been prevented from doing, and that 
respondents concede they havO no way of 
stopping'. 

With regard to the union, the Court's 
imagined controversy is evej^n more 
hypothetical. The Court concedes' that 
there is doubt whether, in fact, the union 
possesses any enforceable . contractual 
rights that could form the basis of a con- 
tract claim by the union against the city.^ 
It is also unclear how the propriety of the 
preliminary injunction would .affect the 
city's defenses in such a suit.^ In any 

' I am at somewhat of a loss trying to under- 
stand the Courl's suggestion that the Pistrict 
Court's preliminary injunction somehow pre- 
vented contract liability from arising between 
the city and the affected while employees. As is 
explained more fully, infra, the preliminary in- 
junction did not require the city to' layoff any- 
one. The preliminary injunction merely pro- 
.hibited the city from laying off more than 4i 
certain proportion of Negroes. In the face of 
that constraint, the ctty decided lo proceed with 
layoffs and to lay off whites instead of the 
protected Negroes. If in so doing the city 
breached contractual rights of the White em- 
ployees, those rights remained enforceable. See 
w/r. Grace A Co. v. Local Union 759, supra 
(employer c^uld be held liable for breach of 
collective bargaining agreement wljpn, because 
women employees were protected by an injunc- 
tion, it laid off male employees with greater 
seniority). 

5. An enjoined party is required to obey an in- 
junction issued by a federal court wilhin Its 
jurisdiction even if the Injunction turns out on 
review to have been erroneous, and failure to 
obey such an injunction is punishable by con* 
tempt. Walker v. City of Birmingham, 38d U.S. 
307, 314, 87 S.Ct. 1824, 1828, 18 L.Rd.2d 1210 
(1967). Given thrft the city could have been 
punished for contempt if it had disregarded the 
preliminary injunction, regardless of whether 
the injunction on appeal were found erroneous, 
it seems unlikely that a defense to a breach of 
contract would turn on whether the preliminary 
i Injunction is upheld oh appeal as opposed to the 
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event, no such claims have been filed. 
Thus, today's decision is provided on the 
theory that it might affect a defense that 
the city has not asserted, in a suit that the 
union has not brought, to enforce contrac- 
tual rights tHat may not exist. 

II 

Because there is now no justiciable con- 
troversy in these cases, today's decision by 
the Court is an improper exercise of judi- 
cial power. It IS not my purpose in dissent 
to parallel the Court's error and speculate 
on the appropriate disposition of these non- 
justiciable cases. In arriving at its result, 
however, the Court's analysis is misleading 
in many ways, and in other ways it is 
simply in error. Accordingly, it is impor- 
tant to note the Court's unexplained depar- 
tures from precedent and from the record. 

A 

Assuming arguendo that these cases are 
justiciable, then the only question before 
the Court is the validity of a preliminary 
injunction that prevented the city from con- 
ducting layoffs that would have reduced 
the number of Negroes in certain job cate- 
gories within the Memphis Fire Depart- 
ment. In granting such relief, the District 
Court was required to consider respon- 
dents' likelihood of success on the merits, 
the balance of irreparable harm to tlte pur- 
city's obligation to obey ihc injunction when 
entered. 

6. The Court's attempt to rccharaclcrizc the pre- 
hminary injunction as a permanent one is whol 
ly uupersuasive. Respondents' request for in- 
junttive relief specifically sought a preliminary 
injunclion, ^nd carefully iaid out the standards 
for the issuance of such an injunclion. App. 
20-22. Petltlonieps' response in opposition 
10 the requejit for injunctive relief was devoted 
entirely to explaining that the standards for a 
preliminary ir\}unction had not been met. id, 
al 25-28. The District Court's order grant 
Ing injunctive relief was entitled an ."Order 
Granting Preliminary Injunction/* {fnd a later 
order expanding the Injunctive relief to include 
more positions was entitled an "Order Kxpand- 
ing Preliminary Injunction.'* App. to Pet. for 
Cert, in No. 82-229, pp. A77, A82. The Court of 



ties, and whether the injunctipn would be in 
the public interest. University of Texas v. 
^CameniscK 451 U.S. 390, 892, 101 S.Ct. 
1830, 1832, 68 L.Ed.2d 175 (1981); Doran 
V. Salem Inn, 422 U.S. 922, 931. 95 
S.Ct. 2561, 2567, 45 L.Ed.2d 648 (1975). 
The question before a reviewing court *'is 
simply 'whether the issuance of the injunc- 
tion, in light of the applicable standard, 
constituted an abuse of discretion." Id,, at 
932, 95 S.Ct, at 2568. \ 

The Court Ijas chosen to answer a differ- 
ent question! The Court's opinion does not 
mention the standard of review for a pre- 
liminary injunction^ and does not apply that 
.^tandard to these cases. Instead, the 
Court treats the cases as if they involved a 
permanent injunction, and addresses the 
question whether the city's proposed lay- 
offs violated the consent decree.^ That 
issue was never resolved in the District 
Court because the city did not press for a 
final decision on the merits. The issue, 
therefore, is not properly before this Ourt. 
After taking jurisdiction over a controversy 
that no longer exists, the Court reviews a 
decision that was never made. 

In so doing, the Court does precisely 
what in Cameniach, supra, it unanimously 
concluded was error. Camenisch involved 
a suit in which a deaf student' obtained a 
prelinrtinary injunction requiring that the 
University of Texas pay for an interpreter 
to assist hin) in his studies. While appeal 

Appeals expressly defined the nature of its in 
quiry by stating: ^ ^ * 

"We must weigh whether the plaintiffs have 
shown a possibility of success on the meiits, 
whethcc the plaintiff or dcfendani would siilfcr 
irreparable harm and whether the {Public inter 
est warrants the injunction.... The standard 
of appellate review is whether the district court 
aouscd its discretion in granting the preliminary 
injunction. 

"(The District Judge) did not abuse his discre- 
tion in granting the preliminary injunction." 
.679 F.2d 541, 560 (CA6 1982). 
It is hard (o imagine a clearer statement that the 
i.ssue considered by the Court of Appeals was 
Ihc propriety of a preliminary injunction. In 
any event, even if the Court of Appeals went 
beyond the scope of its appropriate review, it 
* would be our duty to correct that error, not lo- 
follow It. 



FIREFIGHTERS LOCAL UNION NO. 1784 w 8TOTT8 

Clle M tOi S.CI. 2976 (1^) f 



2601 



of ihe preliminary injunction was pending 
before the Court of Appeals, the student 
graduated. The Court of Appeals Affirmed 
the District Court. In bo doing, the appel- 
late court rejected Camenisch's suggestion 
that his graduation rendered the case moot 
because the District Court had required 
Camenisch to post a bond before granting 
the preliminary injunction, and there re- 
mained the issue whether the University or 
Camenisch should bear the cost of the in*- 
terpret«r. This Court granted certiorari 
and vilcated and remanded the case to the 
District Court. The Court explained: . 

'The Courtg|Of Appeals correctly held 
that the case as a whole is not moot, 
since, as that Court noted, it remains to 
be decided who should iiltimately bear 
the coat of the interpreter. Ho^eyer, 
the issue be/ore the Court of Appeals 
was not who should pay for the inter- 
preter, but rather whether the District 
Court had al>used its discretion in issu- 
inff a preliminary injunction requiring 

the University to pay for him The 

two issues are significantly different, 
since whether the preliminary injunc- 
tion should have issued depended on 
the balance of factors [for granting pre- 
liminary injunctions^ while whether 
the University should ultimately beat 
the cost of the interpreter jiepends on a 
final resolution of th^ merits of Cam- 
enisch 's case. 



7. The (iislinclion between the preliminary and 
final injunction stages of a proceeding is more 
than mere formalism. The time pressure^ in- 
volved in ai^^ueiit for a preliminary injunction 
require courts to m^ke determinations without 
the aid of full briefing or Tactuat development^ 
and make all such determinations necessarily 
provisional. Lily the proceedings in Camtn- 
isdu those in thiV^gation "bear the marks of 
the haste characteristic of a request for a pre- 
liminnry injunction." 451 U.S.. at 398. 101 S.Ct.. 
at I8.1S. The hearing on the preliminary ii\|unc> 
tion was held four days after the layoffs had 
been announced. With the cxccptloii of a single 
deposition the day before the hearing«jthere was 
no discovery. In opening the heariM« the trial 
judge noted: "One of the probl^ni^ith these 
||f\junction hearings centers around the fact that 



Until [a trial on the meritsj has taken 
place,* it would be inappropriate for 
this Court to intimat^ any vivw on the 
merits pf the lawsuit/*' 451 U.S., at 398, 
398, 101 S.Ct, at 1835 (emphasis added). 

Camenisth makes clear that a determi- 
nation of a party's entitlement to a prelimi- 
. nary injunction is a separate issue from the 
determination of the merits of the party's 
underlying legal claim, and that a review- 
ing court should not .confuse the two. 
Even if the issues presented by the prelimi- 
nary injunction in these cases were not 
moot> therefore, the only issue before this 
Court would be the propriety of prelimi- 
naqt injunctive relief.'' See, also. New 
York Slate Liquor Authority v. Bellanca, 
452 U,S. 714, 716, 101 S.Ct. 2599, 2600, 69 
L.Ed.2d 357 (1981); Doran v. Salem Inn, 
Inc., 422 U.S., at {>31-932, 934, 95 S.Ct, at 
2567-^2668, 2669. It is true, of course, that 
the District Court and the Court of Appeals 
had to make a preliminary evaluation of 
respondents' likelihood of success on the 
merits, but that evaluation provides no ba- 
sis for deciding the merits: 

'*Since Cameniscb's likelihood of suc- 
cess onr th? merits was one of the factors 
the District Court and the Court of Ap- 
peals considered in grantij)g Camenisch a 
preliminary injunction, it might be sug- 
gested that their decisions were tanta- 
mount to decisions on the underlying 
merits and thus that the preliminary-in- 
junction i^sue is not truly moot 

This reasoning faiL% however, bemuse 

the lawyers don't have the usual time to deveUip 
the i&sue&. and take discovery, and exchange 
information, and to call on each other to Mate 
what they think the issues are . . . 1 ^oi an idea 
from the lawyers— I am not sure that they were 
finally decided on what route they were go 
Ing . App. 30. It is true that the District 
Court made a few of what generously could be 
described as findings and conclusions, but, as 
the Court in CamenUch pointed out, "findings of 
fact and conclusions of law made by a court 
granting a preliminary injunction are not bind* 
ing at trial on the merits," 451 U>6.. at 395. 101 
S.Ct.. at 1834. Accordingly, there is simply'no 
proper basis on which this Court legitimately 
can decide the question whether the eify's pro- 
posed layoffs viol(i^(|^(he ccmsent decree. 
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it improperly equates ^likelihood of sue- 
cess' unth 'success,' and what is more 
important because it ignores the sig- 
nificant procedural differences between 
preliminary (;in(t^perm<inent injunc- 
tionsr 451 U.S., at 394, 101 S.Ct, at 
1833 (emphasis added). 

B 

After ij^noring the appropriate standard 
of review, the Court then focuses on an 
issue that is not in these cases. It begins 
its analysis by stating that the "issue at 
the heart of this case" is the District 
( /ourt's power to "ente[r] an injunction re- 
quiring white employees to be laid off." 
Ante, at 2585. That statement, with all 
respect, is simply incorrect. On its face, 
the preliminary injunction prohibited the 
dty from conducting layoffs in accordance 
with ita seniority system "insofar as it will 
decrease the percentage of black[8] . . . 
presently employed" in certain job catego- 
ries. App. to Pet. for Cert, in Np. 82-229, 
p. A80. The preliminary injunction 'did not 
require the city to lay off any white em- 
ployees at all. In fact, several parties in* 
terested in the suit^ ineluding the union, 
attempted to persuMe the city to avoid 
layoffs entirely by reducing tt^e working 
hours of all fire department employees. 
See Brief for Respondents 73. Thus, al- 
though the District Court order reduced 
the city's options in meeting its fiscal crisis, 
it did not require the dismissal of white 
employees. The choice of a modified layoff 
plan remained that of the city. 

This factual detail is important because it. 
makes cl^ar that the preliminary injunction 
did not abrogate the contractual Hghta of 
white employees. If the modified layoff 
plan proposed by the city to comply with 
the Difltricl Court's order abrogated con* 
tractual rights of the union, those rights 
remtained Enforceable. This C/Ourt recog- 
nized this principle just last Term in W,R. 
Grace & Co. u Local Union 759, — U.S. 
, 108 S.Ct. 2177, 76 LEd.2d 298 (1983), 

8. Judge Martin s opinion concurring in iwl iind 
dlsMsntiog in part from the SiHth Circuit s deci- 



which presented a situation remarkably 
•similar to the one here. In that case, an 
employer sought to conduct layoffs and 
faced a conflict betwet^n a Title VII concil- 
iation agreement protecting its female em- 
ployees and thaseniority rights of it« male 
employees. Th^employer chose to lay off 
male employees, who filed, grievances and 
obtained awar'ds for the violation of their 
contractual rights. In upholding the 
awards, this Court explained that the di- 
femma faced by the employer did nol ren- 
der the male employees' contractual rights 
unenforceable: 

**Given the Company's desire to reduce 
its workforce, it is undeniable that the 
Company was faced with dilemma: it 
could follow the conciliation agreement 
as mandated by the District Court and 
risk liability under th^ collective bargain- 
ing agreement, or it could follow the 
bargaining agreement and risk both a 
contempt citatiol^ and Title VII liability. 
The dilemma, however, wari of the Com- 
pany's own making. The Company com- 
mitted itself voluntarily to two conflict- 
ing contractual obligations." /(/., at 

, 103 S.Ct, at 2184, ' 

L It is clear, therefore, that the correctness 
of the District Court's interpretation of the 
decree is irrelevant with respect to the 
enforceability of the union's contractual 
rights; thoae rights remained enforceable 
regardless of whether the city had an obli- 
gation not to lay off blacks.* The question 
in these cases remains whether the District 
Cyourt's authority pursuant to the consent 
decf ee enabled it to enjoin a layoff of more 
than a certain number of blacks. The issue 
is not whetherp the District Court could 
require the city to layoff whites, or wheth- 
' er the District Court could abrogate con- 
tractual rights of white firefighters. 

Ill 

Assuming, as the Cx)urt erroneously 
does, that the District Court entered a per- 
manent injunction, the questioii on review 

tion 1ft bated on precisely thl.^ point. See 679^ 
F.2d, at 569. 
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had authority to enter it. In affirming the 
Difltrict Court, the Court of Appeals sug- 
gested at least two grounds on which re- 
spondents might have prevailed on the mer 
its. 

The first o£> these derives from the con- 
tractual characteristics of a consent decree. 
* Because a consent decree "is to be eon- 
\y^rued for enforcement purposes essential- 
ly as a contract," United States v. ITT 
Continental Baking Co., 420 U.S. 223, 
238, 95 S.Ct. 926, 935, 43 L.Ed.2d 148 
(1975), respondents had the right to specific 
performance of the terms of the decree. If 
the proposed layoffs vioUit«d those terms, 
the District Court could issue fxn injunction 
requiring compliance with them. Alterna- 
tively, the Court, of Appeals noted that a 
court of equity has inherent power to modi- 
fy a consent decree in light of changed 
circumstances. 679 F.2d 541, 560-561 
(CA6 1982). Thus, if respondents could 
show that changed circumstances justified 
modification of the decree, the District 
Court would have authority to make such a 
change. 

Respondents based the^ir reVij^t fpr in- 
junctive relief primarily 'on tlukX^ of 
these grounds, and the Court's^malysis of 
this issue is unpersuasive. The District 
Court's authority to enforce the terms and 
purposes of the consent decree was ex- 
pressly reserved in H 17 of the decree itself: 
'The Court retains jurisdiction of this ac^ 
tion for such further orders as may be 
necessary or appropriate to effectuate the 
puqK)8es of this decree." App. tO Pet. for 
Cert, in No. 82-229, p. A69. Respondents 
relied on that provision in seeking the pre- 
liminary injunction, See Plaintiffs' Supple- 
mental Memorandum in' Support of a Pre- 
liminary Injunction L The decree obligat- 
ed the city to provide certain specific relief 
to particular individuals, and to pursue a 
long-t<»rm goal to 'Vaise the black represen- . 
tation in each job classification on the fire 
department to levels approximating the 
black proportion of the civilian labor force 
in Shelby County." App. to Pet. for Cert. 



The decree set more 
specific goals for hiring and promotion 'o(>- 
portunities as well. To meet these goals, 
the decree *'require[dj reasonable, good 
faith efforts on the part ofjyj|i City." Ibid. 

In support of their request for a prelimi- 
nary injunction, respondents claimed that 
the proposed layoffs would adversely Af- 
fect blacks significantly out of proportion 
to their representation. Supplementiil 
Memorandum in Support of a Preliminary 
Injunction, pp. 1-2. They argued that "the 
proposed layoffs were ^'designed to thwart 
gains made by blacks" Under the decree. Id, 
at 2, Their argume^jj^emphasized that the 
Mayor had '^absolute discretion to cli'oose 
which job classifications" were to be t^ffected 
by the layoffs, ibid., and that the "ranks 
chosen by the Mayor for demotion are those 
where blacks are represented in the greatest 
number" /ct, at 4. ^Respondents claimed 
that such a layoff plan '^violates the spirit of 
the 1980 Consent Decree." Id, at 3. Had re- 
spondents been able to prove these charges 
at trial, they may well have constituted a 
v^,olation of the city's obligation of good 
faith under the decree. On the basis of 
these claims, the limited evidence presented 
at the hearing prior to the issuance of the 
preliminary injunction, and the District 
Court's familiarity with the city's past be- 
havior, the District Coxirt enjoined the city 
from laying off blacks where the ef^'ct 
Would have been to reduce the percentage 
of black representation in\certain job cativ 
gories. By treatinjir the District Court's 
injunction as a permanent one, however, 
the Court first deprives respondents of the 
opportunity to substantiate these claims, 
and then faults them for having failed to 
do so. But without determining whether 
these allegations have any substance, there 
•is simply no way to determine whether the 
proposed layoff plan violated the terms of 
the consent decree. 

Kven if respondents could not have 
shown that the proposed layoff plan con- 
flicted with the city's obligation of good' 
faith, H 17 of the Decree also em[)()wered 
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tho Difttrict ('ourt to <Mitor ordern to '*effec- 
tiiaU* the purportes" of tho decreo. Thun. if 
tho Dmtrict ("ourt concluded that the lay- 
offs would fruHtrat<» those puriKmes, then 
the decw><* empowered the District t^ourt to 
enU»r an appropriat<» order. Once a^ain, 
howover, on the limitt»d factual record be- 
fore the C/Ourt, it in improper to speculatt* 
about whether* the layoffs would have frus- 
trati>d the j^ains made under the consent 
decree sufficieVitly to justify a permanent 
iDjunction. 

,The Court rejects the ari^ument that the 
injunctive relief was a proper exercise of 
^the power to enforce the purposes of the 
de(Tee principally on the (ground that the 
remedy aj^reed upon in the consent decree 
did not specifically mention layoffs. Ante, 
at 2586. This treatment of the issue 
is inadequate. The power of the District 
('ourt to enter further orders to effectuate 
the purpows of the decree was a part of 
the agreed remedy. The parties negotiaU^d 
for this, and it i#^ the obligation of the 
courts to give it meaning. In an ideal 
world, a well-drafted consent decree requir- 
ing structural change might succeed in pro- 
viding explicit directions for all future con- 
tingencies. Rut particularly in civil rights 
litigation in which implementation of a con- 
sent decree often takes years, such fore- 
sight is unattainable. Accordingly, parties 
to a consent decree typically agrqe to con- 
fer upon supervising courts the atithority 
to ensure that the purposed of a decree are 
not frustrated by unforeseen circumsUinc- 
es. The scope of such authority in an 
individual case depends principally' upon 
the intent of the parties. Viewed in this 
liglit, recourse to such broad notions as the 
"purposes" of a decree is not a rewriting of^_ 
the parties' agreement, but rather a part of 
the attempt to^implertient the written 
i(»rms. The Distr'ict Judge U\ these cases, 
who presided over the negotiation of the 
consent decree, is in a uni(|ue position to 
determin<» t(^(» nature of the parties' orif^j- 
nal int<*nt, and he lias a distinctive familiar 
ity with the circumstances that shaped the 
. decn»e and defined purposes. Accord- 
ingly^ lie sliould be given special def(»rmM*e 



to interpret the general and any ambiguous 
terms in the decree. It simply is not a 
sufficient respcmse to conclude, as the 
Court does, that the District Court could 
not enjoin the proposed layoff plan ^jerely 
because layoffs wer(» not s})ecifically men- » 
tioned in the consent decree. 

In this regard, it is useful to noti» tlie 
limited nature of the injunctive relief or- 
dered, by the District Court. The prelimi- 
nary injunction did not embody a conel\^ 
sion that the city could never conduct lay- 
offs in accordance with itH seniority policy. 
Rather, the District Court preliminarily en- 
joined a particular application of the senior- 
ity system as a basis for a particular set of 
layoffs. Whether tlie District Court would 
enjoin ii future layoff presumably would 
depend on the factual circumstances of 
that situation. Such a future layoff pre- 
sumably would affect a different propor- 
tion ofl blacks and whites; the black repre- 
sentation in the fire department presum- 
ably would be higher; the layoffs presum- 
ably would negate a smaller portion of the 
gains made under the decree; and the 
judge would have worked with tlie parties 
at implementing the decree for a longer 
{)eriod of time. There is ho way of km>w- 
ing whether the District ('ourt would con- 
clude that a future layoff conducted on the 
basis of seniority would frustrate the pur- 
poses of the decree sufficiently to justify 
an injunction. For this reason, the Court i« 
wrong to attach such significance to^the 
fa<*t that the consent decree do(»s not'pro- 
vide for a suspension of the seniority- sys- 
tem during all layoffs, for that is not what 
the District Court ordered in these cases. 

H 

The (yourt of Appeals also suggest^Hl 
lhat resp(mdentH c(mld have prevailed on 
the merits because the 1981 layoffs may 
have justified a modification of the consent 
decree. This Court fre(|uently has recog- 
nized the inherent "power *of a. court of 
^(|uity to modify an injuncti(m ih axlaptation 
to changed conditions tliough it was en- 
tered by consent." Vniled States v, Su4j1 
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& Co., 286 U.S. 106, 114. 52 S.Ct. 460, 462, 
7<i h VUi, 999 (1932); accord, P.asadena City 
Hoard of Kdiication v. Spangler, 427 U.S. 
424, 4^7, 96 S.(H. 2697 , 270B, 49 L.Kd.2d 
599 (1976); United SUites v. Ihiited Shoe, 
Machinery Corp., m U.S. 244, 261, HK 
S.Ct 1496, lf)00, 20 UEd.2d 562 (19(58). 
'The source of the power to modify is of 
courfte the fact that an injunction often 
requires a continuing willingncHH to apply 
itH power« and processea on behalf of the 
party who obtained that equitable relief." 
System Federation v. Wright, 364 U.S. 
642, 647, Kl S.Ct. 368,»371, 5 L.Ed.2d m 
(1961). The test for ruling on a plaintiffs 
requeftt for a modification of a consent 
decree/ is ''whether the change 8erve[B] to 
effectuate ... the basic purpose of the 
original consent decree." Chrysler Corp, 
V, United States, 316 U.S., at 562, 62 S.Ct, 
at 1149. 

The Court rejects this ground for affirm- 
ing the preliminary injunction, not by ex- 
aminirtg the purposes of the consent decree 
and whether the proposed layoffs justified 
a modification of the decree, but rather by 
reference to Title VII. The Cbyrt con- 
cludes that the preliminary injunction was 
improper because it "imposed on the par- 
ties aM an adjunct of settlement something 
that could not have bei*n ordered had the 
case gone to trial and the plaintiffs proved 
that a pattern or practice of discrimination 
existed/' Ante, at 2588. Thus, the Court 
hAs chosen to evaluate the propriety of the 
preliminary injunction by asking what type 
of r(?lief the District Cx)urt could have 
awarded had respondents litigated their Ti- 

9, The Court's nnalysls futctm to be premised on 
the view that a consent decree cannot provide 
i^elirf that could not be ohtained ai trial, hi 
addre^shig the Court's analysis, I do not mean 
to imply thai 1 accept its premiMT as correct. In 
Sieelworkets v, WetHfr, 443 MS, 191, 99 S.Ct. 
2721, 61 \SA2il 4S0 (1979), this Court con 
Kidercd whether an affirmative action plan 
adopted vohintarily by an employer violated 
Title Vn bciau.se It discriminated against 
whites. In holding that the plan was lawful, the 
Court strgiJied thai the vuliinlarines^ of the phm 
informiHl the nature of ilt Inquiry. Id., at 200, 
99 S Ct., at 2725;. see also id,, at 21 1, 99 S.Ct., at 
27.31 (concurring opinion). Bccaux^ a corisent 



NION NO. 1784 v. SJTOTTS 2605 

:t.2S7« (fM4) 

tie VII claim and prevailed on the merits. 
Although it iH far from clear whether that ' 
i8 the right que»tion,' 'xtJ^jsAistSr that the 
Court has giveiv the wrong answer. 

Had reHpondents prevailed on their Title 
Vll claimfl^at trial, the remedies available 
would have been those provided by 
§ 706(k), 42 U:S.(:. 2000e-r){K). UndeV 
that section, a eourt t'hat determines that 
an employer has violated Title VFI may 
''enjoin the respondent from engaging in 
fluch unlawful employment practice, and 
order such affirmative action as may be 

! appropriate, which may include, but i^ not 
limited to, reinstatement or hiring of em- 
ployees, with or without back pay . . ., or 

' any other /equitable relief as the court 
deems appropriate (emphasis added). 
The scope of the relief that could have been 
entered on behalf of respondents had they 
prevailed at trial therefore depends on the 
nature of relief that is ''appropriate'' in 
remedying Title VII violations. 

In determining the nature of "appropri- 
ate" relief under § 706(g), courts have dis- 
tinguished between individual relief ai)d 
race^onscious class relief. Although over- 
looked by the Court, thi^l distinction is high- 

1 ly relevant here, In a Title VII class-ttction 
suit of the type brought by respondents, an 
individual plaintiff is entitled to an award 
of individual relief only if he can establish 
that he was the victim of discrimination. 
That requirement {fn)w« out of the general 

„ equitable principles of ''make whole" relief; 
an individual who has suffered no injury is 
not entitled to an individual award. See 
Teamsters v. United States, 431 U.S. 324, 

decree is an iigrcemcnl that is onforceable in 
lourt, it has qualities (if h<»th v(»luntarine&s and 
compulsion. The Court has explained that Con 
gress intended to encourage voluntary settle- 
ment of Titfe VII suits, Carson v. American 
Brands, /m., 4!S0 U.S. 79, 88, n. 14, 101 S.Ct. 
098. n. 14, 67 I ..IUl.2d 59 (1981). and imperative 
private efforts to eliminate the lingering effects 
of past discrimination. Weber, 443 U.S., atS^OI- 
207. 99 S.Ct., at 2726-2729. It is by no means 
clear, therefore, that the permissible scope of 
lelief available under a consent decree is the 
same as could be ordered by a court after a 
finding of liabilily at trial. 
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1H()!)-1H72, r)2 L.Kd.iJd 39() (1977), If vie 
timizjition is Hhown, however, an individual 
is e!jtitl(Ml to whatev(»r n^tmartive HCMUori 
ty, ba^'kpay, and promotioriB an* conHiHU^nt 
with th(» HUitutr^'H poul of makinj^ tlu» vic- 
tim Whohv Franks iK liowman Trampor- ' 
tatm Co.. m IKS. 747, 7t);i-770, 9(1 S.Ct. 
I2f)l, mW-VZm, 47" L.Kd.2d 444 (197(;). 

In Title VII clasH-aetion HuiUs, the? ('ourLs^ 
of Appeals ar(» unanimouHly of th(» view 
that race-conseiouH affirmative relief ran 
also be "appropriate" under ^ 70(i(jj;).^^ 
S(M^ VmvrrHity of Cdlifomia HegentM xi 

iinkk(\ m U.S. ^cn, \w s.ct. 

27^-2754. 57 L.Kd.2d 750 (opinion of 
P()WKr.L. J.); id, at n. 2«, 98 S.CL, at 
f^HO. n. 2H (197H) (opinion of JiRKNNAN; 
WHITK. MAKSHAM. and KLACKMUN. 
.1.1.). Th(* purpo!i(» of sueh reii(»f is not to 
make whol(» any partieular itjdividuai, hut 
rather to r(»medy the pr(»s(»nt elass-wide 
(»ffect.s of past discrinunation.or to prevent 
similar (iiserimination in the fuUire. He- 
rause the discrimination souj^ht to h(» allev- 
iat(»(i by raee-eonsrious relief is th(» cli^s- 
wid(» (»ffe(!LH of j)ast di;}(**'imioation, rath(T 
than dis(Tin)ination against idiMitified mem- 
bers of I the eiass, sueh relief is provided to 
the riass as a whohf rather than to iUs 
individual nuMnbers. Th(* n^lief may tiik(» 
many fornis, but in elass jietions it fre 
(pu*nt ly involv(»s p(»rrentiig1(»s such as 
those x'ontHincMl in the 1980 C(V»seirt decree 
betwe(»n the city arui r^'SpondenUs -that" re 
(piire rac(* to be t<ik(»n into account wh(?n an, 
(Muployer hires or proniotes employ(?es. 
The distinKUiJ^liilXK feature of race* con 
scions relief is Chat no individual u»en»b(T 
of the disadvantiifred class has a clftim to it, 

10. Scr /'.^v, IU)sUm Chapter, NAACT, hu\ v. 
hcvt'lm. SO'l F ?(l 1017, 1027 1028 {V/\\ IQ74). 
ceil, ilrnlcd. 421 IIS. ^\{\ <)S S.Cl tS6l.v4.^ 
l,.r.(L2(l 77S (I07S): W/Vn e. IntcrprisV /luVi 

. Stvantfittrrs floral 6if^, SOI P 7*1 m, 62^ {C\2 
1074); l ljyr V. Anwritan IH ^ Tel. Ok. SVi 
I' 2(1 167. 174 177 ((•AM')/7). <rit. (lenird. 4^8 
U.S. <>IS. S.Cl. 1I4S. S7 IJ'.(I.Z(I 1161 (I97H); 
Chishnhi \\ fhtitcti Sfatrs Servitr. 66 *> 

I .2(1 482. 4<)<) ((•A4 1081); Unihul Stattw v. City 
of Alrutndria, 614 l\2(l I ^SK, n6Vn66 (CAS 
mOh (htttcd Statr\ v. illl- W,. IahuI Nn. \H. 
428 l'.2(l 144 (CA6). cei l, ilcnicd. 4(K) U.S> 943. 




and individual bctnctficiaries of th(» n^lief 
need not sbcjw that they wen* th(Mns(»lv(»H 
victims of the discrimination for which the 
relief was granted. 

In th(^ instant case*, respondcmtii' recjuest 
for a pr(»liminary injunction did not include 
a requ(»st for individual awards. of retroac- 
tive seniority— and, contrary to th(» implica- 
tion of tht* Court's opinion'i th(» District 
{'curt did not make* any such awards. 
KathcT, the District ('ourt order n^quired 
th(» city to conduct its layoffs in u race-con- 
scious manner; sp^»cifically, the pnilimi-" 
pary injunction jJrohibited the city * from 
conducting layoffs that would "decrease 
the p(?rc(M)tiiK(» of black|s]" in, certain jol) 
categories. Th(» c^ity fenmined fnie to lay 
off any individual black so long as the 
p(»rC(fnUig(» of black represenUUion was 
maintained. 

Hecau.se these* cases arise out of a con- 
sent decree*, and a trial on the r1lerit<s has 
nev(»r Uik(»n place, it is of course* imj)()ssibl(* 
for the*' ('ourt to know llu* extent and na- 
tun* of any past discrinnnation by the ^'ity 
For tliis r(*ason, to tlu* ext(*nt that the 
scope of appr()priat(* r(*fief wotild depend 
upon the fac;Ls found at trial, it is 
im|)ossible U) det(»rinine whether the r(*lief 
provided by the prelinnnary inji^yetion 
would liav(* he(*n appropriate following a 
trial on the merits. N(»vertheless, th(* 
('oUrt says that the j)r(*liminary injunction 
was inappropriate b(*caus(», it concludes, re- 
sp()nd(*nts could not bav(* obt4iin(*d similar 
relief had th(»ir cases b(MMi liti|^ated instead 
of s(»ttled by a cons(»nt d(»cree. 

Th(» (Court's concbisioir (lo(*s not follow 
logically from its owy analysis. lAs 

«>l SX'I 24S. 27 l..i:d.2(l 248 (l<>7()). United 
States t'. (V/v of Cltitfir^n. 663 I3S4 (( ^7 

1*^81) (vu baiK ). lirrfi^htcrs htstitutc \\ fV/v of 
St, hmis, 616 l-/2(l VSO. Ui4 (( A8 1980), (crl. 
. dcnictl. 4S2 U S 'MH, 101 S.Cl. 3070. 6<i I J •.(1.2(1 
*^SI (I'^Hl); Vtiited States v, Inmworkors Iah oI' 
f}^ 44} J-.2cl S44. SS3 SS4 (CA<J). ivii. dcninl, 
404 11.^984. 02 S.Cl. 447/ 30 l..lul.2d 367 
(1*^71). UntttuI States \ . Ire Way Motor I'rviKht. 
hu\, 62S |..2(l 918. >M4 (( AlO 1979); Thompson 
w Sawyer. 219 D.S.App.D.C. 393, 430. 678 l-,2d 
2S7, 294 (1982). 
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Court pointB out, the 'conaent decree arosp 
ou\ of a Titl^ y^U «urt broi)ght'by reKp^n-' 
denta alleging; infer a/ia» that the city had 
engaKfed in a* pattern ancf practice of (lift- 
crimination ttgajntit members of, the plain- 
tiff class. ..Mr. Stotts, thfe named plain'tiff, ^ 
claimed that he and the class members that 
he .represent4Wl hfid been denied prflmrf)lion8' 



Instead ''of settling their claims of discrimi- 
htftion. Thus,' tjie Court's conclusion is re- * 
fvitt'd(by^ its qwn logic and by' the very 
caaej^ on' which it relies to come to its 
riiriult.*' • . * ' . 

For real^ona never explained, the Court's ' 
opijiion 'has fociisdd entirely on what re 
..spotidentA hUve actually shown, instead of 



that dmcrimmatjon^ he und other members 
of trte class 'hafl'b^'f^n denied i\]^\if i^ijjhtful 
rank in the Memphis Fire UepartirfVnt. 
See .Complaint of "^Respondents. in^No. -82- 
229. 11119 andiW. App 10. Had respon- 
dents' case «(ctually proceeded to trial, 



solely b«cUV«<' ii>f rUt^e, and that because, of- wl^at'they mif^hi have shown had trial en 

sued. It'^ is., improper and unfair to fault 
respondents for failing to show "that any 
o^.thc blacks protected from layoff had 
btienAa victjm.of divScrimination/' aJile, at 
Z^H, (or thei simple reason that the claims 
on which sucK a showinfr would have been 
ther^fore/it ^oOld have involved the*now* 'ijiade t^ever went tOAtrial. The whole point 

of the consent decree in the§e cases— and 
^rtdeed the point of most Title VII consent 
decrees— is for both partipeTto avoid the 
time ^ind expense of litigating the question 
of liability and identifying the victims of 
discrimination, i In the instant consent de- 
cree» the city expressly denied having en- 
gaged in any discrimination at all. Never- 
f thele'ss, the consent decree in this case 
provided se^vencl persons with both promo- 
tions and backpay. By definition, all such 
relief went to perBona never determined to 
be victims of discrimination, and the Court 
does not indicate that it means to suggest 
that the original Qonsent decree in these 
cases was invalid. \i\y suggestion that a 
consent decre^p can provide relief only if a 
"defendant concedes Ijiability would drasti 



familiar two-sj^ge prot*edjare' established in' 
Teamderit and Franks. The first stage 
would have been 'a trial' to determine 
whethei' the city had' engaged irt unfeyvful 
discriniination; if so*, the case would' pro-* 
ceed to the Second ijtage, during which the 
individual mer^ibers of the class would have 
the opportunit^y to establish that they twere 
victims of Uiscrimihation. teamster^, 431 
U.S., at :i7l. 375, 97 S.Ct., at 'lij74. The' 
Court itself co^rrectly indicfttee: "If individ- 
ual members ' of a plaintiff, 'class xlemon- 
sti^ftte that theV have been actujftl victims' of 
thjT^discnminfttory practice, tl[iey; m^y be 
awarded competitiv^^^eniority apd given 
'iheir rightful place on CThrfieniority roster." 

^Ante, at 2588. vWere respondeht^to pre-' 
vail at trial on th^r claims of discrimina- 
ti6n, therefore/ they would haVefV^i^n enti- 
tled to individual awards o f relief, iheluding 
appropriate retroactive seniority. Thtis, 
even treating the District CoutVs prelimi- 

. nary injunction as if it grt^nted 'ift(liyidual 
awards of retroactive seniority t<x cl^as 
member^, it is relief that r«?3pondenj;s 
might havjp obtained had they 'golfi,e to trial 

II. The Coihi's opinion is sufficiently ^it^blguous 
to suggest i^nothcr interpretation. Th4 Court 
concludes that the prcHminiM7ji|unctlon was 
improper becd^i»<5 it gave f^^fRidenti Aome-. 
thing they could not have obtMh^d had they 
proved that* "a pattern or practice 6f dl»crlmina-: 
tion existed^ Ante, ftt 2598. It Is t)ossible, 
therefore, that the Court is su^sgeiiting that the 
limit on relief available under a ^nsent decree 
Is that vVhich could be awarde<l If a plaintiff 



cally. reduce, of course, the incentives for 
entering into consent decrees. Such a re- 
sult would be incongruous, given the 
Courtis past statements that ''Congress ex- 
pressed a strong preference for encourag- 
ing voluntary settlement of employment 
discrimination claims." Carson v. Ameri- 
can Brands, Inc., 450 U.S. 79, 88, n. 14, 

prevailed in "stage I" of a case but failed to 
proceed to "stage IT' during which the platntlff 
socks to identify actual victims of discrimina- 
tion. But the Court has failed to provide any 
. support for this odd notion. The rationale un 
derlying Its opinion seems to be that the limit of 
the District Coutl's remedial power is that 
which could have been ordered following Atrial 
on the alleged discrlmlriitlon, not just the firtt 
dtag<^ of such a trial. # 
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101 S.a 998, 998, n. 14, 67 L.Ed.2d 59 
(1981); see Alexander v, Gardner-Denver 
Co., 415 U.S. 36, 44, 94 S.Ct. 1011, 1017, 39 
L.Ed.2d 147 (1974).' 

The Courtis reliance on \€atnHter^ is mis- 
taken at a more general levcTl as well, be- 
cause Teamsters was concerned with indi- 
vidual relief, whereas these cases are con- 
cerned exclusively with classwide, race con- 
scious relief. Teamsters arose out of two 
pattern-orpractice suite filed by the 
Government alleging that a union and an 
employer had discriminated against minori- 
ties in hiring truck drivers. I^rior to a 
finding of liability, the Government entered 
into a consent decree in partial resolution 
of the suit. In that decree, the defendante 
agreed to a variety of race-conftcious reme- 
dial actions, including a requirement that 
the company hire "one Negro or Spanish- 
surnamed person for every white person*' 
until a certain percentage of minority rep- 
resentation was achieved. 431 U.S., at 
330-331, n, 4, 97 S.Ct., at 1852, n. 4. The 
decree did not settle . the claims of individu- 
al class members, however, and allowed the 
individuals whom the court found to be 
victims of discrimination to seek whatever 
retroactive seniority was appropriate under 
pie VII. Ibid, 

In Teamsters, therefor^, all class-wide 
claims had been settled before the case 
reached this Court. The, case concerned 
only the problems of determining victims 
and the nature of appropriate individual 
relief. Teamsters did not consider the na- 
ture of appropriate? affirniative clAss relief 
that would have been available )mA such 
relief not been provided in the consent de- 
cree between the parties. The issue in the 
present cases, as posed by the Court, is 
just the reverse. Respondente have not 
re(|uest<id individual awards of seniority, 
and the preliminary injunction mad? none. 
Thus, the issue in these cases is the appro- 
priate scope of classwide relief— an issue 
not present in Teamsters wjien that case 
CAme herc». TeamHters therefore has little 
relevance for those cases. 



The Court seeks to* buttress its reliance 
on Teamsters by stressing on the^ast sen- 
. tence of § 706(g). Th^t sentence states 

• that a court cannot order the "hiring, rein- 
statement, or promotion of an individual as 
an employee ... if such individual . . . was 
refused employment or advapj^ement or 
was suspended or discharged for any rea- 
son other than discrimination'' in violation 

. of Title VII. The nature of the Court's 
reliance on that sentence is unclear, how- 
ever, because the Court states merely that 
the Di.strict Court "ignores'' the ^'policy 
behind § 706(g)." Ante, at 2588, 2590l 
For several reasons, however, it appear^ 
that the Court relies on the policy of 
§ 7Q6(g) only in making a particularize(^ 
conclusion concerning the relief granted in 
these cases, rather than a conclusion about 
the general availability of race-conscious 
remedies. 

In discussing § 70G(g), the Court relies 
on several passages from the legislative 
history of the Civil Righte Act of 1964 in 
which individual . legislators stated their 
.views that Title VII would not authorize 
the imposition of remedies based upon race! 

, And while^ there are indications that many 
in Congress at the time opposed the use of 
race-conscious remedies, there is authority 

, that supports a narrower interpretation of 
§ 706(g). Under that interpretation, the 
last sentence of §. 706(g) addresses only the 
situation in which a plaintiff demonstrates 
that an employer has engaged in unlawful 
discrimin^Ai, but the employer can show 
that a particular individual would not have 
received the job, promotion or reinstate- 
ment even in the absence of discrimination 
because there was also a lawful justifica- 
tion for the action. , See Patterson v. 
Greenwood School District 50, 696 F.2d 
293, 295 (CA4 1982); E,EO,C, v. American 
Tel, & Tel Co,, 556 F.2d 167, 174-177 (CAS 
1977), cert, denied, 438 U.S! 915, 98 S.Ct. 
3145, 51 LEd.2d 1161 (1978); Day v. Math^ 
ews, 174 U.S.App.D.C. 231, 233, 530 F.2d 
1083, 1085 (1976); King v. Laborers InCL 
Union, Local No, 818, 443 F.2d 273, 278^ 
279 (CA6 1971). See also Brodin, The 
Standard of Causation tn the Mixed-Mo" 
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live Title 

Perspective, 82 Colum.L.Rev. 292 (1982). 
Tht provision, for exampla, prevents ^ 
court from j^^rantinR relief where an em- 
ployment decision is based in part upon 
race, but Where the applicant is unqualified 
for the job for nondiscriminatory reasons. 
In that sense, the section merely prevents a 
court from ordering an employer to hire 
someone unkualified for, the job, and has 
nothing to dp with prospective class-wide 
relief. f ' 

. Much of the legislative history supports 
this view. What is now § 706(g) had its 
origin in § 707(e)lof H.R. 7152, 88th Cong., 
1st Sess. (1963). That original version pre- 
vented a court (from granting relief to 
someone that had been refused employ- 
ment, denied promotion, or discharged "for 
cause." The ''for cause'Sprovision presum- 
ably referred to what an employer must 
show to establish that a p^trticular individu- 
al should not be given relief. That lan- 
guage was amended by replacing "for 
cause" with "for any reason other than 
discrimination on account of race, color, 
religion or national origin," which was the 
version of the sentence as passed by the 
House. The author of the original version 
and the amendment explained that the 
amendment's, only purpose was to specify 
cause, and to#larify that a court cannot 
find a violation of the act that Is based 
upon facts other than unlawful discrimina- 
tion. 110 Cong.Rec. 2567 (1964) (remarks 
of Rep. Celler). There is no indication 
whatever that the amendment was intend- 
ed to broaden its prohibition to include all 
forms of prospective race-concious relief. 

In any event, § 706(g) was amended by 
the F'qual Employment Opportunity ^Act of 
1972, 86 SUt 107. The legislative history 
of that amendment strongly supports the; 
view that (Congress endorsed the remedial 

12. The two cases placed in ihc/^Congrcssional 
Record were Umted States v. Ironworkers lA>cal 
m, 443 F.2d 544 (CA9). ccrl. denied. 404 U.S. 
984. 92 S.CI. 447, 30 L.Hd.2d 367 (1971) (a 
prrceniage goal for black participalic^n in ap- 
prenliccship program ai^ part of remedy for 
TillcVIl violation), and Contractors Association 
of fiostem Pennsylvania v. Secretary of lAibor, 



The am^nd" 
ment added language fb the first sentence 
of § 706(g) to make clear the breadth of 
the remedial authority of the courte. As 
amended, the first sentence authorizes a 
court to order '*8UCh affirmative action^as 
may be appropriate, which may include, 
hut is not limited to, reinstatement or 
hiring of employees, with or without back- 
pay ... or any other equitable relief as 
the court deems appropriate,*' 42 U.S.C. 
§ 2000e'-5(g) (emphasized language added 
in 1972). 

In addition, during consideration of the, 
amendment, Congress specifically rejected 
an attempt to amend Title VII to prohibit 
the use of prospective race-coi\sciou8 enri-' 
ployment goals to remedy discrimination. 
Senator Ervin proposed an amendment to 
Title VII intended to prohibit government 
agencies from requiring employers to 
adopt goals or quotas for the hiring of 
minorities. 118 Cong.Rec. 1663-1664 
(1972). Senator Javits led the debate 
against the amendment, /d., at 1664-1676. 
Significantly, Senator JaviLs stressed that 
the amendment would affect not only the^ 
activities of federal agencies, but also the 
scope of judicial remedies available under* 
Title VII. He referred repeatedly to court 
decisions ordering race-conscious remedies, 
and asked that two such decisions be print- 
ed in the Congressional Record, /rf., at 
1665-1675.^2 He stated explicitly his view 
that "[w]hat this amendment seeks to do is 
to undo . . . those court decisions.'' M, at 
1665. The amendment w^^s rejected by a 2 
to 1 margin. Id,, at 1676. 

With clear knowledge, therefore, of 
courts* use of race<*on8cious remedies to 
correct patterns of discrimination, the 1972 
Congress rejected an attempt to amend Ti- 
tie VII to prohibit such remedies. In fact, 

442 F.2d 159 (CAS), ^ert. denied. 404 U.S. 8S4. 
92 S.Cl. 98. 30 L,Hd.2d 9.S (1971) (upheld lawful 
nt%% nf a plan requiring contractor.^ on federally 
assisted projects to adopt goals for minority 
employment). Senator Javits also noted the 
Justice Departmeni's practice of seeking consent 
decrees in Title VII cases confining percentage 
hiring goals. 1 18 Cong.Rec. 167.5 (1972). 



A. 



2610 104 SUPREME COURT REPORTER 



the Conference Committee stated: "In any 
area where the new law does not address 
itflelf, or in any areas where a specific 
contrary intention 18 not Indicated, it was 
'assumed that the present case law as devel* 
oped by the courts would continue to gov- 
ern the applicability and construction of 
Title VII." 118 ConiRec. 7166 (1972), 
Kelying on this legislative historj' of the 
1^12 amendment and other actions by the 
Pixecutive and the courts, four members of 
this Court, including the author of today's 
opinion, stated in University of California 
Rcijevts V finkke. 438 U.S. 265, 353, n. 28, 
W set. 2733, 2780, n. 28, 57 UEd.2d 750: 
"Kxecutive, judicial, and congressional ac- 
tion .subsequent to the passage of Title VII 
ciinolusivoly established that the Title did 
not bar the remedial use of race'* (opinion 
of KRENNAN, WHITE, MARSHALL, and 
BLACKMUl^. JJ.). As has been observed. 
supra, n. 10, moreover, the Courts of Ap- 
are unanimously of the view that 
race-conscious remedies are not prohibited 
by Title VI L Because the Court's opimon 
diM}s not even acknowledge this consensus, 
it seems clear that the Court's conclusion 
that the District Court ''ignored the policy" 
of ^ 706<g) is a statement that the race-con- 
scious relief ordered in these cases w^s 
broader than necessary, not that race-con- 
scious relief is never appropriate under Ti- 
tle VIL 



^^ii 
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draw on the^^qualitie^ of mercy and practi* 
cality [that] have njade equity the instru- 
ment for nice adjustment and reconciliatiofl , 
between the public interest and privatl^- 
needs as well as between competing private 
claims.' " Teamsters, 431 U.S., at 875, 97 
S.Cl, at 1874, quoting Hecht Co, v. Bowles, 
321 U.S. 321. 329-330, .64 S.Ct 587, 591- 
592. 88 LEd. 754 (1944). If the District 
Courts preliminary injunction was proper, 
it. was because it correctly interpret^^d the 
original intent of the parties to the consent 
decree, and equitably enforced thai intent 
in what admittedly wiis a zero-sum situa- 
tion. If it was wrong, it was because it 
improperly interpreted the consent decree, 
or because a less painful Way of reconciling 
the competing equities was within the 
court's power. In either case, the District 
Court's preliminary injunction terminated 
many months ago,'and I regret the Court's 
insistence upon tijjnecessarily reviving a 
past controversy. 



^issenting, I do not mean glibly to 
IPst that the District Court's prelimi- 
nary injunction necessarily was correct. 
Becau5^ it seems that the affected whites 
have no contractual rights that were 
breached by the city's modified layoff plan, 
the effect of the preliminary injunction was 
to shift the pain of the city's fiscal crisis 
onlk) innocent employees. This Court has 
recVnized before the difficulty of reconcil- 
ing competing claims of innocent employ- 
ees who themselves are neither the perpe- 
trators of discrimination nor the victims of ^ 
it **In devising and implementing ijpme- 
dies under Title VII, no' less than in formu- 
lating any equitable decree, a court must 
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. Signiflcance of the S^oto Decisibii i $ . 



'TJhe S/om case didf nOt involy^ court-^rdetiec^; 
hi ring^ or promo^iorfal <iubta b^i?^ Prir^r^ce ftr gender. - 

* 0. Nor diH the case involve other c(iu A-oVdered relief 
. nonvictim^ of an employer's discriiKiindtion at the 

expanse of innocent third pailibs in the context, of 
hiring or promotions. The Court's tJeQision; hdwevcr, . 
which is based on its interpretation /of.. section 
703(h) and sectiorf 706(g)**of Titl4j;Vit fqrb;d? jfho^ViW' 
of stjch courtfor^red preferential twjhnfflfufesi ijn. hiring 
or4)romotions'in a Title Vll^casc. Jh^ cl^Hmport otf 
Stoits^is thatjunder Title Vli; the (iifly^tdH^^ courts'^ 
jmay provide for individual^ or classes of ihdmdu^s is' 
* piake-whole .relief fo^ victims of art <5mRloyer»fl4lfegal 
discrimination. A court may not,,b^?^q^n* decrce'^r 
. judgment aft«rnrittl,.or4er prpfer^tial %9A'|m^t of ' 
V *no^ivie^ims\of'&h employer's djspriminalfj^^^ 

impbsing ^^vj|uota or^ any otheV ^ftca^s, at the 
1^ ejtpcnse oC innocent' (bird parties ip ^iny par< of th^ 
dntploym'^nfc relationship. ^ ' / ' ^ . , \ 

Scope of :,Consent/±)em^^ ^"^^^ 

' f An imt>^rjtant jprelimfnftry skirmish ja thc^case was 
re^iolved in footnote nirte of Justice W]hiteii^ opinion. 
. . liliere; tht (Court made cfeaji* that a . consent dtiiiree 

* ^purportedly * aimed at enforqmjfja •jfafute can^^^ 

excecij tjie scope^of^f^tief aVaUabk uridei the statute. 
.A **r)i8trict CoiV^'s'authorky to adopt a consent 
decree comes^^pn^JJ^ frdih the statute wbiph'^the dec^ree is 
. Intended to Enforce/ not from Clie para/pS^-'.cpnsent to 
•the decree." f04 Sd at 2^87 |,9 (cit^foi^; omitted). 

' fThc'diMrict c^uriS iTijunction*4icl not^cquire anyorfp to be' laid 
otr. It rlciiuired tWt the city> Winiority pti\ic^\noi be uiicd ift a 

46! / 



iHa?t this matter been resolved in a contrary fashion, 
j.p.; ithat' relief in a consent decree need not be 
^elirtiiteo by the relief available under the statute the 
decree is (designed to enforce, the significance of Stotts 
w<5uld ihaVe been reduced. Such a contrary result 
would permit parties who agreed to preferential relief 
for noij^ictims of the employer's discrimination— un- 

• iik<j tto|j3arties in Stotts~io obtain the imprimatur of 
a pqiijjrt on their consent decree, even though the court 

^cbWd* not orde^- the same preferential relief if the 

• paytid were in dispute. 

> Although Justice White does refer to a court's lack 
'.of authority to enter a ^'disputed" modification of a 
colfiisient decree if the decree is inconsistent with the 
""^statute, his discussion, taken as a whole, clearly means^^ 
tha* a court cannot enter any consent decree inconsis* 
tent with Title VII. His reference to the disputed 
nature, of the modification is descriptive of the facts 
before him, rather than a pronouncement permitting a 
court to enter mutually agreed-upon consent decrees 
even when they conflict with the statute. 

Layoffs, Seniority and Merit 
Systems, and Preferential Relief 

This case involved layoffs of more senior employees 
in^ favor of less senior employees on the basis of race, 
in derogation of an employer's bona fide seniority 
system. These racially preferdtatial layoffs were under- 
taken to preserve the percentaA of black employees in 
the work force,* That percentage of black employees 



manner that would reduce the percentage of blacks in the work 



/ 
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undoubtedly resulted, at least in part, from the 
implemfiitation of an /earlier Title VII consent decree. 
The Supreme Court struck down this racially prefer- 
ential layofT gcheme because it violated both section 
703(h) and the policy underlying section 706(g). Court \ 
orders that currently provide for racially preferential 
layoffs in favor of nonvictims of an employer's illegal 
discrimination arc; now legally infirm and will be 
challenged.^ 

Moreover, section 703(h) protects bona fide merit 
systems as well as bona fide seniority systems. 
Further, even if the city in Stotts had sought to comply 
with the Iqwer court's injunction by reducing every 
firefighter's workweek in order both to retain the 
percentage of minority firefighters and to avoidJaying 
off anyone, it is clea^ under Stotts that thaHower 
court's injunction still would be invalid as confiicting 
with Title VII. That is, any court-ordered racial or 
gender preference in favor of a nonvictim of an 
employer's illegal discrimination at the expense of an 
innocent third party in derogation of a bona fide 
seniority or merit system under Title VII is impermis- 
sible under Stotts. This flows from the Court's 
interpretation of sections 703(h) and 706(g). Thus, 
even had the Memphis Fire Department required a 
nonvictim of its discrimination to suffer a loss less 
onerous than a layoff, such ^ a reduced workweek, in 
order to presei-ve the racial^ composition of its work 
force as a remedy to alleged \iiscrimination, the Stotts 
de<Jision would bar such action. 

It is also worth noting that an employer who is not 
currently utilizing a seniority system or merit system 
iSvjust as. free after the Stotts decision to install either 
system as he or she was before Stotts. 



force. Fallowing entry of the injunction, the city undertook racc- 
coniicious layoffs in order to maintain the racial composition of its 
work force. \ 

' fndeed, thV Department of Justice and separate private parties 
have successfully sought to overturn lower court orders providing 
for racially preferential layoffs of public employees in Cincinatli and 
Newark. Both orders have been vacated, following Stotts, by the 
Federal district courts that originally entered them. See Vulcan 
Pione<rs» Inc. v. New Jersey Dep*t of Civil Scrv. (June 26, 1984) and 
United\ales v. City of Cincinatti (July X 1984). 
* The Court repeatedly rested its decision in this case on both 
provi.sions. E.g., Firefighters LxKal Union No. 1784 v, Stotts, 104 
S.Ct. 2576, 2587 n.9, 2590 and n.l7. Indeed* these citations make 
reasonably clear that the Supreme Court found it neccssafV to 
address the scope of a court's remedial power under Titlc/VII 
becau.sc of its understanding that the minority fireflghtertt might 
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5to//*' Effect on Judicial Relief in 
Hiring and Promotion 

Although the facts of this case did not involve 
preferential treatment on the basis of gender or race in 
hiring or promotions, as irnentioned earlier, the 
Court's decision relied on both section 703(h) and 
section 706(g). ^ In premising its decision in part Qn 
section 706(g), the Court has profoundly affected the 
judicial relief available under Title VII in hiring and 
promotions, as well as in layoffs. 

Section 706(g), as the Court acknowledged, is the 
basis for a court's remedial authority in Title VII 
litigation.* That authority encompasses remedial 
action pertaining to hiring and promotions. The last 
sentence of the section, which expressly limits this 
remedial power, specifically mentions hiring and 
promotion of individuals: ,^ 

No order of the court shall require the admission or 
reinstatement of an individual as a mjcmbcr of a union or the 
hiring, reinstatement, or promotion of an individual as an 
employee, or the payment to him of any back pay, if such 
individual was refused admission, suspended, or expelled, or 
was refused employment or advancement or was suspended 
or discharged for any reason other than discrimination on 
account of race, color, religion, sex, or national origin or in 
violation of §704(a) of this title. 42 U.S.C. 620OOe^5(g) 
(1982). • 

Accor<lingly, when the Supreme Court interprets 
section 706(g) as **provid[ing] make-whole relief only 
to thos^ who have been actual victims of illegal 
discrimination'* in the context of a layoff, the signifi- 
cance of ^ that interpretation in the layoff context 
cannot logically be separated from its significance with 
respect to hiring and promotions. 

Indeed, the Court's heavy reliance on the leg;lslative 
history of Title VII clearly demonstrates the relevance 
of the Court's opinion to the scope of a Federal court's 

have prevailed in thi.s case even in the face o( a bona fide seniority 
system if they were being provided make-whole relief as **proven" 
victims of discrimination. That is, the Court may have permitted the 
minority firefighters to be **slottcd" into the bona fide seniority 
system ahead of incumbent employees, as in Teamsters and Franks 
(Teamsters v. United SUtcs, 431 U.S. 324 (1979); Franks v. 
Bowman Transportation Co., 424 U.S. 947 (1976)), to remedy the 
employer's discrimination against them. Whether the Court^ would 
permit such make-whole relief for actual victims if it would ^use 
i other employees to be laid ofT is an issue the Court did not resolve. 
It appears, however, that the Court looks with disfavor oa a make* 
whole remedy with such an effect. 104 S.Ct. at 2588 and n.l 1. 
The Court's discussion of sec^jon 706(g), set forth, not in cursory 
fashion, but in detail over scvcrfttTrtges as an integral part of its 
opinion, is no mere surplusage, ^ee especially 104 S.Q. at 2587 n.9. 
' 104 S.Ct. at 2588-89. 
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Title VII remedi I authority in the context of hiring 
and promotions. The Court's discussion of, and 
citations to, the legislative history of section 706(g) 
make clear that its interpretation that a court can only 
award make-whole: relief to actual victims of an 
employer's illegal discrimination is of general applica- 
bility.* The Court quoted at length the 1964 legislative 
history of Title VII, which explains that a court's 
remedial authority under section 706(g) extends only 
to affording relief for actual victims of discrimination 
in hiring and other phases of the employrtient relation- 
ship; The majority opinion quoted portions of the 
legislative history, for example, that specifically dis- 
claim any authority for a court to enter an order, 
requiring quotas. 

In one such citation, the Court made prominent use 
of remarks by Senator Humphrey in explaining a 
court's authority under section 706(g). 1 10 Cong. Rec. 
6549 (1964). The Court .quoted only part of one 
passage from Senator Humphrey's remarks. The 
passage in full follows; those portions that the Court 
left out have been emphasized: "Contrary to the 
allegations of some opponents of this title, there is 
nothing in it that will give any power to the Commis- 
sion or to any court to require hiring, firing, or 
promotion of employees in order to meet a racial 
*quota' or to achieve a certaiil racial balance. That 
bugaboo has been brought up a dozen times; but is 
nonexistent," Id. This full quote, of course, is.cumula- 
tive in hght of other extensive citations to the 
legislative history. It further indicates, however, that 
the Court's interpretation of judicial authority to 
provide a remedy for individuals or classes of individ- 
uals as extending only to the granting of make-whole , 
relief to actual victims is applicable not only when 
"firing" (or laying off) employees is at issue, bdt also 
when hiring and promotions are at issue. Clearly, the 
Court could hardly attach interpretive significance to 
one word in one clause of its quote ^from Senator 
Humphrey while distinguishing the significance of the 
rest of the same clause that it chose not to cite for the 
purpose o/ resolving the layofF^case actually before it. 

A . 

Of counic, actual victims of an employer's discrimination can 
include nonapplicants for a job or pronjotion who can meet "the not 
always caAy burden of proving that he would have applied for the 
jo)D had it not been for those [discriminatory] practices '* IntM Bhd. 
of Teamsters v. United States, 431 U.S. 324, 368 (1977). When the 
nonapplicant meets this burden, he or she is in a position similar to 
that'of an applicant. Id 
• 431 U.S. 324 (1979). 
' 424 U.S. 947 (1976). 

' It should be stressed that ^the bar against preferential relief is 



The Court also cited passages from the legislative 
history of the 1972 amendnfients to Title VII and its 
earlier opinions in Teamsters v. United States^ ^'nd 
Franks v. Bowman Transportation Co.^ in supporlj of 
its conclusion that the only relief section 706(g) 
affords to individuals c^r classes of individuals is make-l 
whole relief to actual victims of an employer's illegal 
discrimination.^ The reference to the legislative 
history o^.the 1972 amendments is particularly strik- 
ing. Advocates of a court's authority to provide relief 
for nonvictims have frequently cited the language 
added to Title VII in 1972 and its legislative history as 
ratifying such judiciaf authority.' Thq Court dis- 
missed this argument — the linchpin of the case for 
preferential relief under section 706(g) — in a footnote. 
l04S.CtUt2590n.l5. 

It might be argued that, since the Court did not 
invahdate the underlying consent decree creating the 
race-conscious hiring and promotion relief, the 
Court's ruling has no import for Title VII relief in the 
context of hiring and promotipn. The validity of the 
underlying consent decree, however, was not at issue 
in the case. Rather, the Court was faced with an 
injunction that was creating the harm complained of 
in the case, i.e., layoffs. The failure of the Court to 
that the underlying consent decree is illegal, then 
no way undermines the impact of Stotjs in the 
and promotion contexts. 

It also might be argued that Stotts addresses only 
retrospective "make-whole" relief, which is necessarily 
limited to victims, and docs not limit ^prospective race- 
conscious class relief aimed at remedying the purport- 
ed classwide effects of the employer's prior discrimina- 
tion. Accordingly, this argument holds that Stotts 
affects only seniority and layoff situations, but not 
situations involving hiring and promotion. This argu- 
ment is bolstered by two observations. First, the 
majority opinion made no Reference to earlier cases 
from virtually every appellate court upholding race- 
conscious remedies for nonviotims under Title VII. 
Thus, it might be said, it would be unusual for the 
Court to overturn the virtually unanimous view of the 
appellate courts without making a reference to those 

equally applicable to a court*5 entry of a consent decree, or a 
judgment after trial, 104 S.Ct. at 2587 n.9. 

' See EEOC v. AT&T. 550 F.2d 167. 177 (3d Cir. 1977), cert, 
denied 438 U.S. 915 (k97B);Unit'ed States v. Infl Union of Elevator 
Conatructor?i. 538 R2d 1012, 1019-20 (3d Cir. 1976); Pattenw)n v. 
American Tobacco Co.. 535 F.2d 257. 267 (4th Cir. 1976), cert, 
denied, 429 U.S. 920 (1976): Boston Chapter, NAACP. Inc. v, 
I)eecher, 504 F.2d 1017, 1027-^^28 (1st Cir. 1974), cert, denied 421 
U.S. 910(1975). 



IICU Ul 



48 



ERIC 



53 



decisions. Scconc/, tht last sentence of section 706(g) 
can b« ioiorpirel^d merely Xo mean that, even if an 
employer has discriminated, a particular individual is 
fiot entitled to a job, promotion, or reinstatfement if he 
or she would not have received such job, promotion, 
or rtjinstatement even in the absence of the employer's 
discrimination. 

These arguments, however, are an uripersuasive 
effort to limit the meaning of the Court's'decision: (1) 
they were all raised by three Justices — in Justice 
Blackmun's dissenting opinion; the majority clearly 
was not persuaded by them; (2) moreover, the 
majority opinion is quite clear and uiiambigyoiis, as 
previously noted, in its interpretation of sectidn' 706(g) 
as extending individual or class relief only to victims 
of an employer's discrimination. In short, the rationale 
pf the Court's decision clearly renders preferential 
relief for nonvictims of an employer's discrimination 
under Title VII impermissible in all employment 
contexts and not just layoffs. 

ft 

The constitutionality of a publid employer's voluntarily engaging 
in preferential treatment in employment^ such as the use of quotas at 
issue in the Detroit Police Department case (Bratton v. City of 
Detroit), remains unsettled at the Supreme Court level. Although 
the Court denied certiorari in Bratton, it has long been recognized 
tiiat a denial of certiorari by the Supreme Court does not speak to 
the merits; Hughes Tool Co. v. Trans World Airlines^ Inc.» 4jl9 U.S. 
363. 365 n.l (1973); Brown v. Allen, 344 U.S. 443, 492 (1953) 
(Frankfurter. J., in an opinion on this issue expressing the view of a 
majority of the Court, 344 U.S. at 452); United States v. Carver, 260 
, U.S. 482, 490 (1923). > 
The Supreme Court also has not ruled on whether a court may 
order ("ace-coascious remedies preferring nonvictims of an employ- 
er's discrimination in an employment discrimination case brolight 
under the equal protection clause of the 14th amendment or the 
equal protection component of the due process clause of the 5th 
amendment, lyiorcover. the Supreme Court has not addressed this 
issue under 42 U.S.C. §§1981 or 1983. 42 U.S.C. §1981 provides: 
. All persons within. . .the United States shall have the same 
right. . to make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all laws and 
proceedings f\)r the security of persons and property as is 
enjoyc<i by white citizens, and shall be subject to like 



What the Stotts Decision Does Not 
Do ' 

The Stotts decision affects only a' court's remedial 
authority under Title VII. Stotts does not disturb in 
any fashion the use of both an **intent" test and an 
**effects'' test in Title VII litigation, and the estab- 
lished burddfliS of proof unrfer both tests remain 
unchanged. Class action and **pattem and practice" 
lawsuits on behalf of classes of actual victims of an 
employer's illegal discrimination remain available. Of 
course, courts may still enjoin the use of discriminato- 
ry employment practices, in addition to making actual 
victims whole. Further, courts still have authority to 
order nondiscriminatory a^lrmative action rdmedies 
such as increased recruiting, training, counselijig, and 
education programs. After Stotts, however, a court 
lacks authority under Title Nil to approve a consent 
decree or to order relief in/favor of nonvictims of an 
employer's illegal discrimination at the expense of 
innocent third pajrties, wHether in the hiring^ promo- 
tion, layoff, or btner context. 

punishment, pain^ penalties, taxes, licenses, and exactions of 

every kind, and to no other. 
42 U.S.C. §1983 provides lhat "[e]very person who. under color of 
[law] subjects, or causes to be subjected, any citizen. .;.or other 
person. . , to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party 
injured. .*. '* * 
The Court has cs<abli^ed, however, that .section 1981 reaches only 
purposeful discrimination and not practices that '^merely result in a 
di.sproportionate impact on a particular class. . . ''"^n- ^^^8 
Contractors Assoc. v. Pennsylvania, 458 U.S. 375, 382-91 (1982). 
The Court similarly has concluded, with respect to scdtion 1983 
actions, that a plaintiff must show ftn intent to discriminate in order 
to esUblish a violation. See Firefighters Local Union No. 1784 v. 
Stotts, 104 S.Ct. 2576, 2590 n.l 6. TKc courts do have various 
remedies available in section 1981 and section 1983 ca^, including 
compensatory damages, backpay, reinstatement, and other forms of 
injunctive relief As mentioned earlier, whether rtimcdies under 
these two statutes, which are triggered only in a case of intentional 
discrimination, may extend to preferential relief on thetiasis of race 
or gender at the expcn.se of innocent third parties in employment 
discrimination cases has not been determined by the Supreme 
Court. 




An Exchange of Opinion on the 
Stotts Decision 
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SENIORITY, MINORITIiSAND THE SUPREME COURT 

Memphis Did Not Kill 
Affirmative Action 



By DOUGLAS F. SEAVER 



.L 



|i^ST month, the Supreme Court ren- 
. dered one its most important 
decisions on discrimination law 
since the Civil Rights Act of 1964. The 
Court, with a six-to-three majority, 
ruled that the terms of a bona fjde 
seniority system lake pfecedence 
over ajn affirmative action plan when 
layoffs are involved. The court's deci- 
sion cleared the way for the City of 
Memphis to dismiss firefighters on a 
last-hired, first fired basis,* which 
would di^parately impact minority 
firefighters, even though the City had 
signed a consent decree in an earlier 
ctass action discrimination case 
agreeiiig to percentage goals for 
black hires and promotions. 

Many civil rights leaders have con^ 
demiied the decision as the death 
knell for affirmative action. A close 
analysis of the case, howg^ver, sug- 
gests such dire tonclusion;^* may be 
premature Nevertheless, the deci- 
sion means minorities and women 
will have to be much more careful 
/ abbyt the terms of their employment 
. contracts. 

Initially, a class action was begun 
in the United Stales District Court for 
Ihe Western District of Tennessee in 
1977 by Carl Slolts, a black firefighter 

Doug/as h\ Seav^r is a partner in 
the BoKton law firm of Gaston Snow& 
Ely Bartlett and specializes in civil 
rights and employment law. 



. captain. He charged thai the Mem- 
phis Fire Department and other city 
officials were discriminating against 
blacks in hlrings and promotions. Be- 
fore the case reached trial, the par- 
ties negotiated a consent decree that 
established percentage goals for hirr 
ing and promoting blacks. The con- 
sent decree, however, made no provi- 
sion for layoffs or reductions in rank 
or the award of competitive seniority 
to black firefighters. Furthermore, 
the firefighters union, which had a 
collective bargaining agreement with 
the City of Memphis, was not made a 
party to the consent decree. 

When the CiJ^ of Memphis an- 
nounced proposMlayoffs in May 1981 
based on the last-hired, first-fired 
provisions of the union contract, the 
black firefighters w^re quick to re- 
spond. They brought a mrMim for a 
preliminary injunction pifeventing 
layoffs on a seniority basis, contend- 
ing that any seniority-based layoff 
would violate the affirmative action 
provisions of the consent decree. The 
District Court's order granting such 
an injunction was the subject of the 
Supreme Court's review. 

The Supreme CouH held that the 
central issue in the case was whether 
the district court exceeded its powers 
in entering tl\e injunction requiring 
white employees to^be laid off when 
the otherwise applicable seniority 
System would have called for the lay- 
off of black emplbyees with less sen- 
iority. The hlghjCourt reasoned that it 
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was inappropriate to affirm Ih^ in- 
junction on a contract theory because 
the consent decree never addressed 
the issue of reductlorts in force or the 
application of the seniority system. 
Furthermore, since neither the union 
nor the non-minority employees were 
parties to the suit when the 198i0 de- 
c'ree was entered, the decree could 
not be held to indicate any agreement 
by them to any of its terms. 

The Supreme. Court went on to hold 
that Section 703(h) of Title VII per- 
mits the routine application of a sen- 
iority system absent proof of an inten- 
tion to discriminate, and the sAority 
provisions of the union contract were 
enforceable where there was no evi- 
dence by members of plaintiff's class * 
that they had been actual victims of a 
discriminatory practice and should 
^be awarded competitive Seniority. 
The short-term effects of the deci- 
sion are clear — In the settlement of 
any race or sex. discrimination case 
invoiving union hiring or promotions, 
employees must seek the union's par- 
ticipation in the negotiation of any 
coaseht decree, must include the sen- 
iority system as a subject of negotia- 
tion. and should obtain where possible 
the award of competitive seniority to 
specifically identified victims of dis- 
crimination. Where defendants ar^ 
unwilling to award retroactive sen- 
iority in settlements — possibly In 
fear of reverse discrimination claims 
by white unloh employees ~ plain- 
tiffs will have to try their case In or- 
der to obtain rulihga that they were 
subject to discrimination and do- 
served retroactive seniority. 



UNION leaders in future bar|^ain- 
ing sessions will be caught In a 
very delicate position. Female 
and minority union members will de- 
mand that affirmative action goals be 
tied to layj)ff8 and that current sen- 
iority provisions be mo4ifleoF. Such 
changes, however, would impact 
negatively on the unions* largest con- 
stituency — white male workers 
and will be the subject of fierce de- 
bate. » 

It must be remembered that the 
seniority exemption to Title VII is a 
principle of statutory law — and as . 
such caiTbiL amended by Congress. 
Once civil rights leaders have had an 
opportunity lo review the Suprfypifl|^ 
Court decision, they may bring strong 
pressure on Congress to amend Title 
VII. 

Where union or nonunion employ- t 
ers have not adopted seniority sys- / 

tems in the past, they wili find it diffi- 
cult to do 80 in the future. An ertn- i 
ployer who has relied on a merit sys-; 
tbm for making promotion and termi-j 
nation decisions will have to articui 
late important, obj^tive business 
considerations for adopting the more 
arbitrary and discriminatory sen- 
iority system. U is expected that 
courts afijdi agencie!v.with the respO|[i- 
sibility fof enforcing Title Vll will ijp- 
view with suspicion any employer 
who jettisons the merit system-^n 
favor of a seniority system for lay- 
offs. 

Many experts in discrimination law 
believe that the affirmative action 
programs adopted in the late 19(io's 
and during the I970*s are sufficiently 
old now that most female and mi- 
nority employees have accrued suffi- 
cient seniority to give them appropri- 
ate protection during any layoffs. 
Even if many female and minoHty 
employees have some protection, the 
court's decision makes it clear that 
employees must identify any dis- 
crimination in hiring, or promotion 
early and bring suit for a determina- 
tion of their seniority rights: 



Perhaps the greatest impact of the 
court's decision will be the attitude of 
the Reagan Administration regard- 
ing affirmative action. No sooner had 
the Supreme Court's decision been 
issued than William Bradford 
Reynolds, head of the Justice Depart- 
ment's Civil Rights divisipn, an- 
nounced that he would (hxler the re- 
view and assess the validity of huji- 
jbreds o'f court-ordered affirmatfve 
action programs where the courts 
had employed racial quotas and goals 
' in hiring to.ef fectuate appropriate re- 
' lier 

Mr. Reynolds has adppted a broad 
interpretation of the court's decision, 
publicly stating that the decision went 
beyond seniority questions to rule out 
all court-mandated preferential 
treatment of minorities and womett in 
employment. This Interpretation 
seems overly broad. However, it is 
clear that plaintiffs and the courts 
will have to be careful to distinguish 
the court's ruling in the Memphis 
Fire Department case in seeking and 
formulating remedies in future class 
discrimination cases. 
^ -Those who have been the past bene- 
ficiaries of court-ordered affirmative 
action are left to wait for Mr. 
Reynolds' next shoe to drop. K 
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Affirrrmtive 



To the Editor: 

In considering the impact of the Su- 
preme Court's Memphis decision on 
affirmative action ^Memphis Did 
Not Kill Affirmative Action," Busi- 
ness Forum, July 1), one must first 
carefully define the term. ^ 

If one defiti^ affirmative action in 
what Morris Abram, Vice Chairman 
of the United States Commission on 
Civil Rights, calls its ''orfpinal and 
Undefiled meaning/' then the Mem- 
phis decision has no impact on af- 
firmative action. Affirn>ative action 
in its original sense (neans increased 
recruiting, training, counseling and 
educational opportunities, targeted to 
minorities and women, out open to 
all. This nondiscriminatory affirma- 
tive action is aimed at breaking down 
the **old-boy" networli in hiring and 
promotions and providing for equal 
employment opportunity without re- 
gard to race or gender and without 
contracting ^uch opportunity for any- 
one else. 

preferential affirmative action 
seeks to reward persons for member- 
ship in a gtDup, even if an employer 
did not discriminate against those 
persons, at the expense of innocent In- 
dividuals. The Memphis decision 
deals a «harp blow to this discrimina- 
tory form of affirmative action. 

The writer, DougIa$ F. Seaver, sug- 
gests that where union or nonunion 
employees have not adopted seniority 
systems in the past, they will find it 
difficult to do so In the future/* I do 
not believe this will be the case. As he 
notes. Section 703(h) of Title VII pro- 
tects an employer's use of a bona fide 
seniority system (as well as a bona 
fide merit system) which is neither 
adopted nor applied with an intent to 
discrimination the basis of race or 
gender. 

Indeed, the Supreme Court permit- 
ted such a seniority system to govern 
the order of layoffs HI Memphis, not- 
withstanding an adverse impact on 
minority firefighters. Given the cen- 
tral role seniority plays in the W(rt*k- 
force, its traditional importance to 
unions, and Title VIPs express pro- 
tection of seniority, there is no reason 
to expect ''that court.s and Igencies 
with the responsibility for enforcing 



Title VII will review with suspicion 
any employer who jettisons the merit 
system in favor of a seniority system 
for layoffs." Employers are "Just as 
free to adopt a bona fide seniority sys- 
tem today as they were prior to the 
Memphis ruling, notwithstanding the 
adverse impact such a system may 
have on monorities in the layoff con- 
text — • so long as the employer nei- 
ther adopts nor applies such a system 
with an Intent to discriminate. 

The Memphis case did not involve 
hiring or promotions. But the Court, 
in reaching its result with respect to 
layoffs, made a crucial interpretation 
of Section 70e(g) of Title VII. The 
Court repeatedly fests it^ decision in. 
this case on both Section 703(h) and 
Section 706(g). 

Section 706(g) is the basis fdr a 
court's remedial authority generally/ 
under Title VII, including the author- 
ity to order affirmative action and 
equitable relief, as the Court ac- 
knowle<|ged in Memphis, That re- 
medial authority encompasses hiring 
and promotions. 

Accordingly, when the Supreme 
Court interprets Section 706(g) as 
"providfingl make-whole relief only 
to those who have been actual victims 
of illegal discrimination/' ona cannot 
logically separate the import of ttat 
interpretation in the layoff context of 
Memph/5 from its import with re- 
spect to hiring and promoClOfis. 

Indeed, the Cpurfs heiivy reliance 
on the legislative history of Title VII 
clearly demonstrates the relevance of 
the Court's opinion to ^ scope of a 
Federal court's Title VH remedial 
authority In the codfext of hiring ^ 
promotions. The Court's dlBcusslw 
of, and citations to, the leglslatlvehUk 
tbry of SectlOff '7to6(g) makes clear 
that its Interpretation that a court 
only awairl makb-whole rollef to ^ 
tual victims of an employer's illegal 
discrimination Is of general appllca- 
bUltv. Th« majority opinion quoted 
portloot of the legiilatlva history that 
•pacifically dlidalmad any authority 
on the part of a court to enter an ordar 
raqulrlng quccaa. 

The Court, for tianipia/eitad re* 
marks of the principal Sanat^tpoiv 
iors: ''[u]nder TlUa VII. not even a 
Court, much lata the [Equal Employ- 
mant Opportunity] Commlaalon, 
couki ordar racial quotai or tba hlr^ 
inf, ralnitatamwt, arimlasion to 



mambarthip or payment of back pay 
for anyooa wtio la not dlacrimlnatod 

against In violation of this titles " 

Houaa Republican sponsors made 
slmllajr remarks. The Court also 
quoted Senator Humphrey as sutlng: 
••No court Older can require hiring, 
ralnatatementi admission to mem- 
bership, or payment of back pay for 
anyone who was not flredi refused 
employment or advancement or ad- 
mission to a union by an^ of dis- 
crlmtoatkm (brbtdden bjPthls title. 
This Is stated enreasly in the last 
smteoce of [Section 7O0(g)]«*' 

Thus, there la much reason to be- 
lleve that court-ordered prefeienUal 
troatmaot on |he basis of race or geo* 
derin favor of non-vlctlms of an em- 
ptofar's Illegal dlacrlmlnattoo and at 
the expsoae of Innocent persons ^ 
such as quotas — are as Impertnlssi- 
ble under Title VII In hiring and 
promotkxia as thay ari in layoff^. 
Thla la a vhidlcatlon of Individual 
righu and a victory for the cause of 
civil rights for all. 

Mark R. pisler 
VWUMfei 



U,S, Commis sion on Clvli fi lgt^ta - 
Washington, July U 
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Statement of the .United States Commission 
on Civil Rights Concerning the Detroit 
Police Department's Racial Promotion 
Quota 



January 17, 1984* 



The U.S. Commission on Civil Rights commends 
the city of Detroit for its desire to eradicate racial 
discrimination in its police department's employment 
practices and* to increase the number of blacks in its 
police force. However, the Coitimiiasion deplores the 
city*s use of a racial quota in if^ promotion of 
sergeants to lieutenants as one of the methods for 
achieving its liludable objectives. 

The courts examining the validity of the promotion 
quota concluded that the Detroit Police Department 
(DPD) engaged in pervasive discciminatron a);ainst 
blacks from at least 1943 to the 19708 in ail phases of 
its operations, including the hiring and promotion of 
employees, job assignments, &nd the treatment of 
black citi/ens. In July 1974 the city voluntarily 
adopted an affirmative action plan. One of the 
elements of the plan alters tha. method whereby 
sergeants are promoted to lieutenants. Prior to 1974, 
candidates for promotion who scored a minimum of 
70 on a written test were ranked on a single list. Each 
candidate was accorded a numerical rating based upon 
a number of factors, including thdr score on the 
written examination* length of service, performance or 
service ratings determined by supervisors, degree of 

* Hio c:ommiMion a^loptcd the «Uitement concerning iht DtXpii 
Police Dcpartmcnl*B racial promotion quota on Janunrjl 17, 1984, 



college education br credits, veterans' points, and an 
oral interview. Proirtotions were given flp the highest 
ranking candidates on the list in numerical order until 
ail available positions wer^ filled. • - 

The affirmative action plan does not change the^ 
basic criteria for determining which sergeants receive 
promotions to lieutenant. The plan, however, requires 
that two separate lists be Compiled — one for black/ 
scrgebnts and the other for White sergeants. Rank on 
bot]i lists is determined by u§e of the sahie numerical 
rating system in effect prior to 1974. Promotions are 
made alternately from each list so that pne black 
officer is promoted for each white officer until 50 
percent of the lieutenant corps is black, ah event not 
expected to occur until 1990, Pursuant to the plan, a 
number <^f black sergeants have been promoted instead 
of white sergeants who would have ranked ahead of 
them if a single list had been used. The Supreme Court 
decided last week not to hear the case (Bratton v. City 
of Detroit). 

The DPD*s promotion quota is factually similar to 
one currently at issue in the case involving the New 
Orleans Police Department (Williams v, City of New 
Orleans), pending before the full U.S, Court of 

by a 6-2 vote. CommiMloneni Mary^ Pntncen Derry and Dtaii(iina 
Cardena/i Ramirez dissented; * ^ 
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Appeals for the Vtfih Circuit. It differs from the 
Memphis Fire Department case now before the 
Supreme Court. The Memphis case involves seniority- 
based layoffs that would reduce the prelayoff percent- 
age of black employees, a number of whom were hired 
and promoted following the city of Memphis* earlier 
agreement to two consent decrees. 

In the Commission's view, enforcement of nondis- 
crimination law in employment must provide that ill 
of an employer's discriminatory practices cease and 
that any identifiable individual who has been the 
, direct victim of discrimination be returned to the place 
he or she would have had in the work force in the 
absence of the employer's discrimination. Thus, each 
identifiable victim of the employer's discriminatory 
employment practices should be made whole, includ- 
ing the provision of backpay and restoration to his or 
her rightful place in the employer's work force at the 
next available opening, Such relief should also, when 
appropriate, accord a seniority status to the victim of 
discrimination higher than that of an innocent em- 
ployee who would have been junior to the viqtim of 
discrimination in the absence of their employer's 
discrimination (here th9 innocent third party properly 
^must^hare thcr burden of his or her employer's 
discrimination against identifiable victims in order to 
afford an adequate remedy to those victims). These 
kinds of relief, of course, must be available in cases 
involving a whole class of actual victims of discrimina- 
tion, as well as cases involving only one such victim. 

In addition, the use of affirmative action techniques, 
as t(K>lji to cnhance equal opportunity Jor all citizens 
rather tnan as devices to penalize some on account of 
their nonpreferrcd racial, gender, or other status, 
should also be required of employers found to have 
discriminated, and encouraged for all employers who 
wish to improve the quality of their work force. These" 
techniques inclu(jc: (1) additional recruiting efforts, 
aimed at increa^sing the number of qualified minority 
; (or female) applicants from which the employer 
* undertakes'nondJscriminatofy, race- and gender-neu- 
. tral hiring; (2) training, educational, and counseling 
ijprograms for applicants and employees.' targeted to 
attract fhinority (or female) participants and to 
enhance their opportunities t6 be hired or promoted 
qn the basis of merit (rather than race or gender)> but 
ppen to. all on an equal ba^is. 
- **Simple justice" is not served, however, by prefer- 
ring nonvictims of an employer's discrimination over 
Innocent third parties solely on account of their race in 
day 4^^^^ action plati. Such racial preferences 
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merely constitute another form of unjustified discrimi- 
nation, create a new class of victims, and when used in 
public employment, offend the constitutional pcinciple 
of equal protection of the law for all citizens. The 
DPD's promotion quota benefits nonvictims as well as 
victims of past illegal discrimination in promotions in 
derogation of the rights of inn(x:ent third parties, 
solely because of their race. Accordingly, it is a device 
that should be eschewed, not countenanced. 

The Commission believes that the use of racially 
preferential employment techniques, such as quotas, is 
not properiy viewed as a situation pitting the interests 
of blacks against the interests of whites. Rather, each 
specific preferential plan favors members x)f the 
preferred group — of whatever race or gender— at the 
expense of the nonpreferrcd group, which inevitably 
included persons of diverse ethnic, religious, or racial 
groups, and sometimes includes females. Members of 
these groups have often been subject to past discrimi- 
joation. Thus, in the New Orleans Police Department 
case, separate gijpups ot Hispanic and female police 
officers, in addition to a group of white officers, 
intervened to object to the promotion quota favoring 
black males. 

The Commission also rejects an '^operational needs" 
justification for racial quotas, as Detroit advanced in 
favor of its promotion quota. The city asserts that it 
needs to increase black police officers at all ranks, in 
, order to achieve more effective law enforcement and 
reduce discriminatory treatment against black citi- 
zens, and that the promotion quota was a necessary 
means of meeting those objectives. This justificati^in 
amounts to little more than a claim that only black 
police officers can effectively provide law enforcement 
services to black citizens or supervise lower ranking 
black police officers. Such a claim has no place in a 
free, pluralistic society made up of nUmy diverse 
ethnic and racial groups striving to achieve fully the 
goal of becoming one nation. If accepted, it would 
justify a claim that members of a. racial or ethnic 
group can be properiy served or treated only by fellow 
members of that group, e.g.. only black teachers can 
teach black children— or that only white teachers can 
teach white children. This claim would, in the words 
of Chief Justice Earl Warren, "turn the clock back" 
(Brown v. Board of Education (l954))no the "separate 
but equal" days of the past, when public entities 
dispensed benefits, entitlements^ and penalties of all 
kinds on the basis of a person's skin color, ^uch a 
claim, in short, would ultimately divide the Nation 
rather than unite it. 
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The altcmativCH to racially preferential employment 
policies that a police department can use to meet its 
needs for more effective, and nondiscriminatory, law 
enforcement include: (1) vigorous enforcement of 
policies of nondiscriminatory treatment of all citizens 
by its members, including the disciplining^or dismissal^ 
of offending officers, and (2) provision of .training and 
counseling programs for its officers to instruct and 
counsel them in the requirements of nondiscriminato- 
ry law enforcement. 

Nearly 25 years ago, Arthur L. Johnson, executive 
secretary of the Detroit branch of the National 
Asscxiation for the Advancement of^Colored People,, 
testified about the poor relations' between black 
citi/cns and the DPD before this Commission's 
predecessor, lie, siud, in part, **At absolutely no point 



in^heir experience do Negroes in Detroit see the law 
enforcement agency as being truly color-blind. . . 
' Unfortunately, the DPD*s use of racial quotas 
demonstrates il\iM it is still not truly colorblind, 
least with respect to its employment practices. 

Because the issues in the Detroit ca^e are of such 
importance, the Commission is disappointed that the 
Supreme Court has declined to hear the case. The 
issue of racial quotas in promotions, as well as in 
hiring, will undoubtedly be presented for Supreme 
Court review in the future. The Commission hopes the 
Court will resolve the issue by reaflTirming the princi- 
ple of nondiscrimination and forbidding preferential 
treatment based on race, color, gertder, national 
origin, or religion in favor of nonvictims of discrimina- 
tion at the expense of innocent individuals. 
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statement of the United States Commission . 
on Civil Rights Concerning Firefighters y. 
Stotts 



July^l7, 1984* 



The U.S. Commission on Civil Riglits applauds the 
decision of the Supreme Court in Firefighters v. Stotts 
(June \X 1984) — Ukv Memphis payoff case. Contained 
in the Court's opinion on section 706(g) of Title VII 
and in the legislative history of the 1964 Civil Rights 
Act is a reafTirmation of the princii)fie that race and 
gender are not proper bases to reward or penalize any 
person. The decision retains the strong relief available 
for actual victims of an employer's illegal discrimina*- 
tion.Mncludtng entire classes of such victims. More* 
over, it leaves intact nondiscriminatory affirmative 
action methods favored by \hi Commission such as 
increased recruiting, training, counseling, anc) educa- 
tional 'programs. It properly denies a court, however, 

the authority under Title VII to use discrimir\ation in 

§ * 

order to remedy discrimination. 

In the decision, the Supreme Court held that, under 
Title VII, an employer may lawfully apply bona fide 
seniority rule$ to govern the sequenc^ of employee 
layoffs rat hen th^n forego the use of such rules in 
order to preserve the percentage of racial minorities in 
the work force when those minorities were not the 
actual victims of the employer's illegal discrimination. 

* On July 1 1» the CoruDiiMion adopted two Atatcmenti. The 
MAtertient on I'it^/lghtemi v^ Stotu mA 9^i»^i^ by a 4-2 vote, with 
C!(mimr<Mioner^ Pendleton, Ahram, Dunzcl, and Deatro in favor and 
Conimlwiioneni Ikri7 and^amiriz opposed. The Uishon v. Kinfi 
and SfHiliiing statement wa« adopted by a 4-0 vote, with Commis* 



In so holding, the Supreme Court also stated that a 
court can order make-whole relief under Title VII 
only for actual victims of an employer's illegal 
discrimination. The Coiirt, then, not* only preserved 
the validity of bona fide seniority systems, but also 
vindicated the important general principle that rights 
inhere in individuals, not in groups. The Court's 
pronouncement in Stotts fully consistent with 
Commission policy that make-whole relief to actual 
victims and nondiscriminatory affirmative action ai;e 
the proper remcdi^ under Title VII and that '^preferi 
ring nonvictims of an employer's discrinf\ination over 
innocent third parties solely on account of their race 
[or gander is inappropriate] in any atfirm^tive action 
plan." (Statement of the United States Commission pn 
Civil Rights Condet'ning the Detroit Police Depart- 
ment's Kacial Promotion Quota, January 17, 1984.) 

Jn Stotts, bl^k firefighters sued the Memphis, 
Tennessee, Fire Department and other city officials 
undef Title VII and other statutes alleging a pattern 
and practice of racial discrimination in the fire 
department*!^ hiring and promotion decisions. The city 
agreed to a consent decree in 1980 providing, among 
other relief, hiring. and promotional goals. The city did 

Dionen Pendleton, Ahram, flwnrcl, and Defttro in favor, C'ommiR- 
Alonem Berry and Ramirer RU|1ported the (:ourf*fi dectiium hut 
declined to vote. CornmlMtoners Gucaa and Duckloy did not attcii^ 
the meeting and did not vote. " * 



not admit that it had discriminated against anyone. 
Under an. earher, similar consent decree applicable 
citywidc, the percentage of black employees in the fire 
department increased from approximately 4 percent to 
M 7, percent in 1980., 

In May 1981 a budget deficit led the city to seek to 
lay off some of its firefighters. The city sought to 
conduct thi layoff according to its seniority rules, 
which werelilso part of an agreement it had with the 
Firefighters union. 

The black plaintiffs obtained a court order enjoining 
the city\s u.sc of its .seniority rules in a manner that 
would reduce the percentage of black firefighters then 
employed in the fire department. 

I hereafter, the city laid off some white firefighters 
with greater seniority than some black firefighters who 
were retained in the work force — in derogation of the 
cityVs .seniority policy. ^ 

I'he U.S. Court of Appeals for the Sixth Circuit 
alTirmcd the lower court's entry of the injunction. The 
Supreme Court reversed the appellate court's decision. 

In holding that the city may apply its seniority rules 
despite their adverse impact on less senior black 
firefighters^ the- Supreme Court relied, in part, on 
.section 7()3(li) of Title VII,' which specifically protects 
an employer^ bona fide seniority system.' Under the 
Court's holding, an employer need not disregard its 
bona fide .seniority policy and lay off, on the basis of 
race, more .settior employees in order to preserve the 
jobs of le.ss senior employees who were not actual 
victims of an employer's discrimination. 

Indeed, as tHe Supreme Court's description of its 
earlier decision in* Teamsters v. United States makes 
clear, a court . may only provide competitive seniority 
to actual victims of an employer's illegal discrimina- 
tion under Title Vli, cyea w|tefe, as in Teamster^, 
layoffs were not at j[flsue. * 

' Sctilon 7()5(h) providefi that shall not be an Ullla^vful 
employnicMit | J^cticc for an employer to apply difTerent standards of 
C()m(>onsjinon, t)r difTcrenl temis; conditions, or privilegc^i of 
ctiiploymcn^ pursuant lo. a bona fide seniority or merit sys- 
tem, provided that such difTercnces are not the result of an 
intention t^) discriinintite because of race» (Kilor» religion, sex, or 
national origin . /' 42 U S C §200()c- 2(h). 
' Section 7()6(g) affects the remedies available in Title VII 
litigation, and provides: 

If the court finds that the resp<mdent has intientionally engaged ' 
in or is intentionally engaging hi suth unlawful employment 
practice charge<l iii the complaint, the court may enjoin the 
rcs|M)iidcnt from engaging in such unlawful employment 
practice, aiul order such afTlrmative action as may be appropri- 
atd, which may include, but is ttot limited to, reinstatement ot ^ 
hiding of cniployecn, with or without back pay. . .or any other 
C(piitrtble relief as the court deems appropriate. > . . 



In determining that a oourt*s remedial authority 
under Title VII extends only to actual victims of an 
employeris illegal discrimination, the Court interpre- 
ted section 706(g) of Title VII.^ Section 706(g) 
governs a courts remedial authority generally under 
Title VII. The Court stated that the last sentence of 
this provision limited a court's reo^edial authority as 
reaching only actual victims of an employer*,^ illegal 
discrimination, - 

In coming to this conclusion, the Court relied 
extensively on Title VII's 1964 legislative history and 
also relied on the legislative history of the 1972 
amendments to Title VII. For example, the Supreme 
dourt cited Senator Humphrey's 1964 remark that: 

**No court order can require hiring, reinstatement, admis- 
sion to membership, or payment o£ back pay for anyone 
who was not fired, refused employment or advancement 
or admission to a union by an act of discrimination 
forbidden by this title. This is staled expressly in the last 
sentence of Section 707(e) [enacted without relevant 
changi a*i §706(g)]. . . .Contrary to the allegations of. 
some opponents of this title, there is nothing in it that will 
give any power to' the Commission or to any court to 
require. . .firing. . .of employees in order to meet a 
racial 'quota* or to achieve a certain racial baliince.* That 
bugaboo Jias been brought up a dozen ttMes; but is 
nonexistent.'' 110 Cong. Rcc. 6549 (remarks of Sen. 
Humphrey). 

The. Court also cited other examples of congressio- 
nal intent: 

An interpretative memorandum of the bill entered into ila\ 
Congressional Record by Senators Clark and Case (who 
were the bipartisan floor captains of Title VII and whose 
memorandum we have previously recognized as authorita- 
tive] likewise made clear thAt a court was not authorized to 
^ive preferential treatment to non-victims. *'No court order 
can require hiring, reinstatement, admission to membership, 
t)r payment of back pay for anyone who was not discrimi- 
nated against in violation of [Title VII]. This is stated 

No order of the court AhaH require the admission or reiiislatc- 
ment, or promotion of an individual a,H an employee, or the 
payment to him of any back pay, if such individual was refused 
admission^ suspended, or expelled, or was refused employment 
or advancement or wan suspended or discharged for any rcaadn 
. other than difopdmination on account of race, color, religion, 
ftcx, or national origin or ^n violation of 704(a) of this title. 
42U.S.C. §2t)OOc-5(g)(l9R2). 

^ IndciHl, Senat(>ft Hupfiphrey's complete remark in this sentence 
reads: '^Contrary to iXft allogations of some opponents of this title, 
there is nothing in it thai will give any power to the Commission or 
" to ftny court to require hiring, (irtt^, ot pnmotion of empk)yec/in 
ofder to meet a racial 'quota' or achieve a certain rmiial bapmce '* ^ 
(HftJ^haflis supplied {(\ the; portion of the remark m)t cit(^by the 
Court.) ^ ' 
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expressly in the last sentence of section [706(g)]. . . "Wat 
'7214. 

Similar assurances dbnceming the limits on a court's 
authority to award make-whole relief were provided by 
supporters of the bill through9ut the legislative process. For 
example, following passage of the bill in the House, its 
Republican House sponsors published a . memorandum 
describing the bill. Referring to the remedial powers given 
the courts by the bill, the memorandum stated:. *'But Title 
VII does not permit the ordering of racial quotas in business 
or unions.** Id. at 6566 [emphasis added by the Court]. In 
like manner, the principal Senate sponsors, in a bipartisan 
news letter delivered during an attempted filibuster to each 
Senator supporting the bill, explained that "[u]nder title VII, 
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not even a Court, much less the Commission, could order 
racial quotas or the hiring, reinstatement, admission to 
membership or payment of back pay for anyone who is not 
discriminate agairfst in violation of this title/* Id. at 14465. 

We believe the cause of equal justice under law is 
well-served by the Stotts decision. While more needs to 
be achieved, we trust that the tide has begun to turn 
decisively against preferential treatment, such as 
quotas, on the basis of race, national origiij, and 
gender, and in favor of evenhanded civil rights 
enforcement for all American citizens. 



statement of Commissioner John H. Bunzel 



It Ls plain nonsense to say that the Supreme Courtis 
decision in Firefighters v. Stotts is a setback for civil 
rights and therefore another victory for those who 
want to dismantle afTirmative action. Nor is the 
Court's decision, as some would have us believe, a 
triumph, of backward-looking conservatism over pro- 
gressive liberalism. 

To speak in these terms is to substitute polemics and 
sloganeering for careful thought and analysis. 

Senator Hubert Humphrey, throughout all of his 
life one of the Nation's leading activists in the civil 
rights movement, would have found in the majority 
opinion of the Court confirmation of his own position 
when the Civil Rijghts Act was debated and passed in 
1964. Senator Humphrey made it very clear that, 
among other things, the intent of Congress in Title VII 
was to protect bona fide seniority systems. 

What the Supreme Court has now done is reaffirm 
what Senator Humphrey, along with the liberaMabor 
alliance and his other colleagues from both political 



parties in Congress, expressed in unambiguous lan- 
guage 20 years ago. 

The Court has also reaffirmed a fundamental 
principle embodied in the Civil Rights Act and one to 
which liberals and conservatives have long been 
committed — namely, that in our democratic society 
rights belong to individuals, not to groups. 

The great majority of our citizens support nondis- 
criminatory affirmative action for the same reason 
that they oppose quotas and racially preferential 
treatment in hiring, flfing, or promotion: they believe 
that a person should be judged on the basis of 
individual merit and not because of his or her race, 
color, or background. That is what equal opportunity 
is all about. It is not a liberal or conservative 
proposition, but an American idea and promise. 

If the Supreme Court continues to build on its 
decision in Stotts, it will bring closer the day that race 
Will become less, and not more, of a factor in our 
search for equal justice for all Americans under the 
law. 
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$taj^ement :Of^^C^ Robert A. Destro 



I concur in the Commission's statement on the 
Memphis firefighters case (Firefighters v. Stotts, 104 
s et, 2576* (1984)), but write separately to highlight 
two additional concerns that have largely been ignored 
in the aftermath of the Supreme Court's decision: the 
contribution of bona fide seniority plans to the 
protection of all workers generally, and the constitu- 
tional duty of federal courts to apply the law as 
C/)ngress wrote it, 

/There has been much criticism of the Supreme 
/Courtis decision in the Stotts case. Most of it, in my 
judgment, has not been justified. The Memphis 
seniority system was expressly found by the Court of 
Appeals for the Sixth Circuit to have been nondiscri- 
minatory. As a rj^sult, the individuals who had 
acquired rights under that seniority system were 
entitled to protection in the courts by the express 
language of Title VII. The Supreme Court's opinion 
can be characterized as a ''defeat'* for civil rights only 
if one accepts the proposition that courts may ignore 
the law as written whenever the subject matter of the 
litigation is civil rights. 

Bona fide> norfUiscriminatory ieniority systems are 
critical to the job security and advancement of 
millions of American workers and their families, 
including many minorities ^d women. The right to 
bargain collectively was recognized in this country 
« o(ily after the4)lood of American workers had been 
shed in the streets. GiSVemment antipathy towards the 



collective bargaining rights of workers was a promi- 
nent feature of that unfortunate period of American 
labor history. Thus, it was not surprising that one of 
the leading argumjents against enacting Title VII was 
that it would destroy seniority rights. The consistent 
response of the supporters of the b^il was to deny that 
Congress intended to subordinate /bona fide seniority 
systems to racially preferential hiding or layoft" plans. 
Senators Clark and Case, the '/bipartisan captains** 
who were responsible for guiding Title VII through 
the Senate, stated that 'Title Vrl would have no effect 
on established seniority rights.*/* Similarly, the Justice 
Department stated that Titl* VII "would have no 
effect on seniority rights" iind gave the following 
example: 

/ 

If, for example, a coUectiv^ bargaining contract provides 
that in the event of layoffs, (hose who were last hired must 
be laid off first, such a provjlsion would not be affected in the 
least by Title VII. This wtHild be true even in the case where, 
owing to discrimination/prior to the effective date of the 
Title, white workers ha^more seniority than Negroes.^ 

The record, there/ore, is clear: Title VII was a 
compromise that allowed for an award of retroactive 
seniority for proven victims of discrimination, but did 
not allow for the elimination of seniority rights. 

The reasons for this compromise should be appar- 
ent. Nondiscriminatioa laws and labor laws that 
protect collective bargaining contracts are coniple- 



' 110 Cong. Rtt, 7213 (1964), quoted in Teamsters v. United - ' 110 Coni^Rcc. 7207 (1964), quoted in Teamsters v. United 
States, 431 U.S. 324. 350(1977). States, 431 U.S. at 331 (1977). 



mtiitary Tacts of the Nation's labor policy. Title VII 
was (and is) needed to protect the working person 
against unlawful discrimination on the basis of race, 
sex» religioi), or national origin. The labor laws are 
needed to protect the rights of the worker to bargain 
collectively and avoid unfair labor practices. A senior- 
ity system, collectively bargained for and fairly admin- 
istered, has a social value and utility all its own. 

Becijujye seniority is not inconsistent with affirma- 
' tive action^ properly understood, the Stotts case is not 
a defeat for affirmative action.'^ffirmative action 
seeks to foster greater minority involvement in the 
work force at the entry level, and seniority systems 
operate above' the entry level to protect all workers. 
Seniority systems will in time, assure that the gains 
ffiat are made thVo^h affirmative action will not be 
lost through discrimination. It would be foolish indeed 
to sweep away one of labor^s greatest protections on 
the ground that it may sometimes operate to the short- 
term disadvantage of minorities and women. Unfortu- 
nately, **last hired, first firec}** is a short-term disad- 
vantage that is in/ierent in seniority systems, but this 
does not make seniority systems unfair. Once above 
the bottom rungs, safely protected by seniority, an 
eniployce*s position is secured by both seniority and 
Title VII from the kind of discrimination that infects 
other more ^^unstructured** workplaces. The trade is 
not unreasonable, and all workers who attain seniority 
benefit from it. * 

Ihc frustration of the minority community, how- 
ever, is well justified. Th^ Stotts case is a reminder that 
vestiges of tfie discrimination openly practiced against 
it remain a problem in the workplace. In addition, 
unions have not historically been the champions of 
niinority and women workers. Unions as well as 
nianagenient often slammed the window of opportuni- 
ty in any face that was not white or nr\ale. This is what 
alTirmative action and antidiscrimination laws were 
designed to remedy and prevent. In my judgment, 
unions have a moral obligation of fairness to all 
workers in the Nation that springs not only from 
notions of solidarity in the workplace, but also from 
t^ieir legally protected position as the bargaining 
agents of their members. They, along with rflanage- 
ment and government, have the responsibility of 
assuring that all workers are treated equally, regard- 
less of race, sex, creed, or national origin. Organized 
labor^ therefore, has a critical role to play in the 
process of breaking the barriers of present and past 
discrimination. But destroying seniority systems that 
are not in and of themselves discriminatory will not 
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further that role. They protect workers, regardless of 
race, sex, ethnicity, or creed, and are the foundation 
stone on which most collective bargaining agreements 
rest. 

We should be wary whenever government — in this 
case a Federal court — claims that power to deprive 
workers of such an important right in a manner 
inconsistent with written law. American society is held 
together by formal and informal agreements among 
the citizenry: constitutions, laws (which represent 
legislative compromises), contracts, and • collective 
bargaining agreements. All are, ideally, designed to 
further justice and the public welfare. Title VII is one 
of those agreements embodied in a legislative compro- 
mise. For a Federal court simply to *^decree*' that a 
worker*s contractual rights are to be set aside on the 
basis of his or her race, in the absence of a showing 
that an identifiable* victim of discrimination must be 
compensated, perverts not only our system of justice 
' "under law,** but turns the traditional notion of 
equality before the law on its head. 

This brings me to the role of the judges in this 
debate. The duty of a judge is to apply the law as it is 
written, and this is especially true of the civil rights 
laws, which are carefully crafted to address specific 
needs and rights. In the employment discrimination 
context, the power of the courts is derived from Title 
VII of the Civil Rights Act of I964.vContrary to 
arguments I have read^and heard in various academic 
and legal circles, no branch of the Federal Govern- 
ment, including the Federal courts, has "inherent** 
power beyond that whicfii the Constitution and ^s of 
the United States confd:. The Supreme Court wisely 
faced this important Issue squarely and rejected 
arguments that Federals courts have "inherent** au- 
thority to enforce their decrees in ways that are 
inconsistent with the statWe upon which their authori- 
ty rests. This is no defeat for civil rights; it is a 
reaffirmation that justiqe, in our system, is "unde^ 
law** and that civil rights ^aw is designed to protectee 
rights of all. 

Wh^fier we like it orlnot, protection of civil rights 
in this country dependS on the commitment of the 
American people to the constitutional ideal of individ- 
ual equality bafore the law. This is not to say that 
majorities define what is morally sourfd, for they are 
often misguided and need reminders that certain 
values are too important to be left to politics-as-usual. 
The Constitution is such a reminder. It limits the 
power of majorities to impose their will on minorities. 




and it Hmits the power of Federal judges to substitute 
their judgment for^the law written by Congress. 

As Justice White's Opinion for the Court makes 
clear by quoting the late Senator Hubert Humphrey, 
the operative sections of were a legislative 

compromise. Promises were made to obtain votes that 
otherwise would not have been there for passage. That 
compromise defines the ''consent of the governed/* 
and no unelected court has the right under our 
Constitution to substitute its judgment for that con- 



sent. If it did, there would be no need to have a 
Congress that is oftfen mired in messy political 
squabbles and unseemly compromises concerning the 
public interest, All we would need would be a friendly 
magistrate who would "do justice.** What could be 
easier? Nothing, but democracy as we know it would 
begone. 

It is for these reasons that I conci^r and join in the 
Commission's statement. 
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Statement of Commissioners Blandina 
Cardenas Ramirez and Mary Frances Berry 



As wc consider the Hishon decision, we continue to 
be dismayed at the shoot-from-the-hip pattern of 
decisionmaking in which our colleagues indulge. 
There is nothing in the work of the reconstituted 
Commission to substantiate any change in our previ- 
ous policies concerning Title VII of the Civil Rights 
Act of 1964. We have yet to convene hearings to listen 
to affected persons or from the public at large about 
the impact of any possible change in policies or the 
continued viability of existing Title VII remedies. 
Conversely, there is abundant evidence in studies by 
the Commission, including the 1981 statement. Affir- 
mative Action in the 1980s: Dismantling the Process of 
Discrimination, that makes us '^satisfied" also with the 
Hishon decision. ^ 

In their statement concerning Stotts, once again our 
colleagues in the^ majority insist on putting blinders on 
society concen^mg the tragic present and past effects 
of discrimination. Civil rights laws were not passed to 
give civil rights protection to all Americans, as the 
majority of this Commission seems to believe. Instead, 
they were passed out of a recognition that some 
Americans already had protection because they be- 
longed to a favored group; and others, including 
blacks, Hispanics, and women of all races, did not 
because they belonged to disfavored groupd( If we are 
ever to achieve the real equality of opportunity that is 
th^ bright hope and promise of America, we must not 
deny our history and present condition by substituting 
illusion for reality. 

The Commission majority applauds the Court in 
Stotts for doing what It did not do. Nowhere docs the 
Supreme Court decision state that preferential treat- 



ment cannot be used to remedy past discrimination for 
a class in nonseniority cases. In fact, the Court, after 
Stotts was decided, refused to hear an appeal from the 
Buffalo school desegregation decision that required 
the local school board to hire one minority, teacher for 
every white teacher until the schools' faculties reflect- 
ed the city's 21 percent minority population. The 
Court's refusal left standing a lower court order, even 
though the hiring violated the seniority system estab- 
lished by State law and collective bargaining. Coming 
on the heels of the same Court's refusal to grant 
certiorari in the Detroit Police Department case, it is 
unclear what the Court will decide in seniority cases 
on a different set of facts. But it is clear that statistical 
remedies to address discrimination have not been 
rejected by the Supreme Court. The Court may reach 
such a conclusion, but despite the Commission majori- 
ty's preference, it has not yet. 

Even more interesting is that in Stotts, the Court 
majority made the novel pronouncement that if . a 
seniority system was adopted with discriminatory 
intent, a nonminority employee with seniority can be 
. displaced in order to make whole a proven victim of 
discrimination. This means that if civil rights lawyers 
can absorb the costs of litigation involved in a full^ 
scale trial proceeding, they can prevail. ^ ' 

It is true the Court in Stotts decided that, in the 
absence of proof of intentional discrimination in the 
adoption of a seniority plan, seniority takes pru- 
dence over protecting the gains made as a result of an 
affirmative action consent decree. In addition, the 
Court majority opinion does include some disturbingly 
ambiguous language about Title VII remedies helping 
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only "actual victims." The discussion is ambiguous 
because Actual victims'* of discrimination include 
people who never applied for jobs because they knew 
employers did not even accept applications from 
blacks, for example. For t hp Commisirion majority to 
sei/.e on the ambiguous language as if it were the 
holding in the case betrays an unseemly eagerness to 
further debilitate the struggle for equal employment 
opportunity in our society. 

We ^ill have tp wait for later cases to see what the 
Court means by its ambiguous statements concerning 
victims and make-whole relief. In particular is this so 
because the majoritjUJid not overrule the Bakke case. 
The writer of the majority opinion in Stotts, Justice 
White; joined three other Justices in a concurrence 
supporting Justice Powell's opinion in Bakke that 
Title VII does not bar the remedial us6 of race. Also, 
the legislative history of the 1972 amendments to Title 
VII shows bipartisan support for courts to order 
classwide remedial relief for Title VII violations. 
Furthermore, the original consent decree underlying 
the. litigation in Stotts, like most Title VII consent 
decrees, did not require the identification of individual 
victims or for the employer to admit discrimination. 
By deflnition, therefore, as the dissenters ppinted out, 
promotions and backpay went to people who were 
never shown to be ''actual victims.'' The majority 
opinion does not challenge this result at all. The better 
part of valor is to avoid overdrawn generalizations 
fr6m Stotts, 



But if, as the Commission majority and President 
Reagar\ prefer, the Court should prohibit all race- or 
sex-conscious affirmative action remedies, that should 
be ca^se for disnyiy rather than glee. Commission 
studies\ including Sociql Indicators of Equality for 
Minorities and Women and Unemployment and Un- 
deremploypi(^nt Among Btacks, Hispanics, and Wom- 
en, underscore the fact of continyec^^ employment 
disparities e^tn for women and minorities who are 
educated and trained. Our studies, including the 1981 
affirmative action statement, emphasize (he efficacy of 
slatistical remedies, goals, and timetables, and iirthe 
most egregious cases^ita ensuring actual hiring and 
promotion of women anominorities. J^st as businesses 
measure progress in production and other areas by 
numerical targets, so should they measure progress in 
afl^rmative action. 

If^ as a nation we forsake t h e commitment to 
measur^e affirmative action, ^j^BI erode our 
current efforts to ensure real equai^^f employment 
opportunity. Under such circumstances, we will be 
abandoning the^ucst for Martin Luther King's dream 
that by acting m this generation we would speed up 
the day when people "win n^^ be judged by the color 
of their skin but iht content of their character," As 
King acknowledged, the Constitution is colorblind, 
but the people werewiot and ar^ not. Jf afilrxnatiye 
action is to mean nothing more -than what our 
colleagues believe, let us h^far nt) more about its empty 
promises and ''let us end t'lie hyfj6cri»y here and now.- 



